Copnep>xaHue:

BBEOEHWE

KoHCTUTYyumnsa Poccuinckon denepaumnm rapaHTUPYET OXpaHy U 3alUTy eCTEeCTBEHHbIX U
HEOTYY>XJAEMbIX MNPaB JINYHOCTU. B CBSA3M C 3TMM, BOCCTAaHOBNIEHNE HApPYLLUEHHbIX MpaB, a
Tak>XKe Bo3MellleHne NPpUYNHEHHOro Bpeaa - OJHM N3 OCHOBHbIX 3aa4 rocyaapcTBa.

YenoBek Ha CBOEM XXN3HEHHOM MYyTU MOXET npeTepneBaTb MHOrO4YMNCAEHHbIE 06MabI,
CTpajaHus, HpaBCTBEHHbIE NepexXmnsaHua (Hanpumep, BC1e4CTBNE HE3AKOHHOI 0
yBOJIbHEHUSA paboTHUKaA, BpadebHOM ownbku, pacnpocTpaHeHUs CBeAEHUI, MOpOoYvaLLMX
4eCTb, AOCTONHCTBO M OE/IOBYIO penyTaLmio), 4TO HapyLwaeT Ncuxmyeckoe paBHoBecue
NN4YHOCTU. IMeHHO No3ToMY, B 3aKOHOAaTenbCcTBe Poccninckonm depgepaynm 3a
npuynHeHmne nogobHoro Bpena npeaycMoTpeHa Takasa Mepa rocygapCcTBEHHOMo
MPUHY>XXOEHUS, KaK KOMNeHcauma MopaJsibHOro Bpeaa.

OTevyeCcTBEHHOE rpa)kaaHCKoe 3aKOHOAAaTeIbCTBO O KOMMEeHcaLn MopasibHOro Bpena B
HaCTosLLEE BPEMSA XapaKTEepPMU3yeTCs CJIOXKHOCTbIO U MPOTUBOPEYNBOCTLIO, YTO
HenocpenCcTBeHHbIM 06pa3oM oTpa)kaeTcs U Ha cyaebHon npakTuke. OTCyTCTBYET
€VWHCTBO B3r/1I940B M0 MHOMMM BOMPOCaM, CBSI3aHHbIM C AAHHBIM UHCTUTYTOM U B
LMBUINCTUYECKON HayKe. Tak, NoXasnyin, ofHUM 13 Hanbonee CNopHbIX SBJISETCS BONPOC
0 pa3Mepe KOMIMeHCaL N 3@ HPAaBCTBEHHbIE U hU3nNYeckne cTpamaHms.

N3no>xeHHoe, onpenenseT akTya/lbHOCTb BbIBpaHHOM TeMbl KYypCOBOW paboThl.

Llenbto KprOBOI7I pa60TbI ABNseTca aHanm3 n o6obuieHne oTe4ecTBEHHOIO
rpPa>XaaHCKOro sakoHoaaTe/1IbCTBa U I'IpaBOI'IpI/IMeHI/ITeJ'IbHOI‘/'I MPaKTMKK Mo Bornpocam
KOMMNeHcaunnn MmopaJibHOro Bpegda, npn4YNHEHHOro rpa>KgaHnHy.

LocTnxeHune yKa3aHHOIZ Lesin BO3MOXXHO nocpencCcTtBoM pelleHna cnenyrowmnx lagay.

N3y4yeHne NCTOPUN CTAHOBIEHUS N PA3BUTUA MHCTUTYTa KOMMEHCaL MM MOpPaJibHOro
Bpena;

onpepeneHme FlpaBOBOIZ npmnpoabl KoMrneHcaumnm MopaJibHOro Bpena,

aHaJ/IN3 OCHOBAHUIN BO3HUKHOBEHUS npaBa Ha KOMMeHCauuno MOpaJibHOIro Bpena;



BbISIBJIEHNE U aHa/n3 NpobieM, CBA3aHHbIX C onNpeaesieHNeEM pa3Mepa KOMMNeHcaLnm
MOpasibHOro Bpeaa;

aHanus cynebHon NpakTukKe no nccriegyemomn Teme.

Ob6BbEKTOM OAHHOI0 NCCNeNoBaHUs SBASIOTCSA 06l eCTBEHHbIE OTHOLLEHUS,
BO3HMKalOLLME B CBSA3M C KOMMEHcaLumen MopasbHOro Bpeaa rpakaaHuHy.

I'IpegmeTOM nccnengoBsaHusa BbiCtyrnaeT MHCTUTYT KOMIMeHCaunm MOpPaJibHOIro Bpeaa,
cy,u,e6Haﬂ MPpakKTnKa N UMBNINCTNYECKasda OOKTPWMHa.

KoMneHcaunm MopanbHOro Bpena nocBsweHbl paboTbl MHOMMX y4eHbIX, cpean Hux: C.H.
BpaTycs, E.lM. Peabko, O.A. MNMewkoBa, E.A. MuxHo, E.B. Naspunos, A.B. Bopobres, C.A.
benaukuH, M.H. ManeuHa, K.U. F'onybes, C.B. HapwxHun, I'.X. LWWadwunkosa, I".O.
LLepweHeBny n gp. Ocoboro BHUMaHUA 3acny>xupatoT paboTel A.M. DpaeneBckoro,
pa3paboTaBLUEero KOHLEMNUMIO MOpaJsibHOro Bpeaa, U TeM CaMblM, BHECLLEro BECOMbIN
BKJ1a[ B pa3BUTME HayKN rpa>KLaHCKOro rnpasa.

iccnepnoBaHue CTPOUIOCh Ha MPUMEHEHMUN CeayoLWnX METOA0B Hay4YHOro NO3HaAHUS:
KOMMJIEKCHbIN, NCTOPUKO-NPABOBOW, CPAaBHUTENbHO-NPABOBOM, CUCTEMHOIO aHan3a,
¢opManbHO-NOrnYecknin n ap.

NrNNABA 1. ObLWLASA XAPAKTEPUCTUKA MHCTUTYTA
KOMMNEHCAUUN MOPAJIbHOIO BPELQA

1.1 NICTOPUA CTAHOBJIEHNA UHCTUTYTA
KOMMNEHCAUUN MOPAJIbHOIO BPELOA

NMepBbIM NCTOYHUKOM, COOEPXKALLNUM HOPMbI, CXOXXME C HOPMaMM O KOMMNeHcaummn
MOpasibHOro Bpeaa, 6bin 3akoHbl XIl Tabnuny, HO B HUX FOBOPUIOCH MMEHHO 06
ockopbneHunax. Kak nuwet B.C. HepcecsHu, B 3akoHax Xl Tabnny Bblgenanocb Tpu
rMnoTesbl IMYHOIro ockopbneHmsa: «membrumruptum (4neHoBpeanTenbCcTBO), osfractum
(chomMaHHas KOCTb, TS)KKOE TesiecHoe noBpexaeHune) u iniuria - noboe apyroe nnyHoe
ocKkopbneHune».

OLHO 13 NepBbIX YNOMUHAHMA 0 KOMMNEHCaL N MOpaJibHOro Bpeda, Haxoaum B Pycckom
npasae. B Hel copep)xannucb CTaTbh, KOTOPble BblIM HaNpaBieHbl Ha 3aLWNTY XU3HMU,



3[0POBbS, 4eCTU NnNLa, a TakXXe ero nMyLecTBeHHon cepsbl. Tak, Hanpumep, B CT. 34
NMpocTpaHHOW pedakumm Pycckon MNpaBabl YKa3biBasoCh, YTO: «B C/lyHae Kpakn KOHS,
OpYXUSA NN ofeXAbl KpoMe BO3BpaLLeHUs NOXULWLEHHOM0 BUHOBHbIA MAaTUT
COBCTBEHHUKY €eLé N TpU FPUBHLI 3a 0buay». [21][1]

CobopHoe YnoxeHue uwapsa Anekcesd Muxannosmyda 1649 r., pernameHTUpoBano, CKObKO
nonaraeTcs 3a «becyecTbe» (NpemMyLLecTBEHHOE OCKopbeHne C/I0BOM) NIOAAM Pa3HOro
3BaHUSA, TOPOACKUM N CEJIbCKUM XXUTeNaMm, CNyKWUJbIM N OYXOBHbIM nuam. Kak
yTBepxaatoT K.U. F'onybes n C.B. Hapm>xHui: «B 3aBMCMMOCTM OT 3BaHUS U CaHa,
OTBETCTBEHHOCTb 3a OCKopbneHne onpeagensnacb B pa3mepe ot 1 go 400 pyb.
CoumanbHoe NMosIoXKeHMe YesloBeKa BANASIO N Ha pa3Mep OEeHEXXHON KoOMMeHcauum 3a
MPUYNHEHNE TEeNIECHbIX MOBPEXAEHNN».

Kak nuweTt M.®. BnagnMmunpckmun-bynaHos: «OckopbneHmne Morao 3aki4daTbCs B
npocTon 6paHun, nan B HeHagsnexxaweMm 0603Ha4YeHUn oTHecTBa U hammnnm, Nan B
Ha3BaHUN «ManoONOPOLAHbIM», YMEHbLUUTENIbHBIMU TUTYIAMUN, NIUN HAa3BaHUN MY>XXYUHbI
«XKEeHKOI0». OckopbrieHne XXeHLWMHbl NPpU3HaBaNoChb TAr4YanLLInUM BUAOM NPeCcTynJeHNN
NPOTUB 4YeCTU; 3a OCKOpOeHMe XXeHbl B3bICKMBAJICA WTpad BABOE NPOTUB OKaZa MyXa;
3a ockopbneHne goyepun- oesunubl - B4eTBEPO (Torga Kak 3a ockopbneHue
HeCOBEepPLIEHHOJIETHEro CbiHa - TOJIbKO BIMOJIOBUHY)>».

«YCcTaB BOMHCKUN» N «YCTaB Mopckomn» lMeTpa |, a 3aTeM n MaHudect EkaTepuHsbl Il «o
noegnHkKax», TakXXe coaep xasm HopMbl 06 OTBETCTBEHHOCTU 3a ocKopbneHne 4yenoseka.
Bnocnencrtesnu, 3T NoN0XKeHNS 4YaCTUYHO Bow M B «CBOJ 3aKOHOB Poccmnimnckom
Nmnepun», roe B 04HOM N3 3aKOHOB, peryjmpoBasioCb BO3MeLleHMe Bpeaa, U He Bblno
NPSMOro 3anpeTa Ha BO3MelleHne HeMaTepuanbHOro Bpeaa.

Bonee yem aBecTtn net CobopHoOe YNoXXeHne peryanpoBano BONpPOChl 3aunThbl
€CTEeCTBEHHbIX N HEOTYY>XXAAEMbIX NpaB YenoBeKka. [o3aHee, BbIN0 NPUHATO «YoXKeHne
O HaKa3aHMsAX YroJIoBHbIX N UCNpaBuTenbHbIX» 1845 roga, npeaycMaTpuBasllee
BO3MelleHne Bpeaa no peleHnto cyna, 3a NpudYnHeHHbIe YobITKM nnm obugy. A Takxe
BO3MOX>XHOCTb BO3MeELLEeHNA Bpena HacegHNKaMun, B cJiyd4ae CMepTu BUHOBHOIO.

B 1905 rony BblABUrasoch npensioxXeHme BHEeCTU B NPOEKT [Mpa)kaaHCKOro YnoxxeHus -
BO3MelleHne MmopasibHOro speda. Kak nuwet C.IM. OnedupeHkKo:

«MHeHMne pefakuMoOHHON KoMUcCcUn Mpa>kaaHCKOro YNo>XeHuns no3BosaseT HaM
yTBep>XXAaTb, 4TO y)Xe Toraa cyulectsoBaJsla npobnema onpeneneHns pasMmepa
KOMMeHCcauMm MopaJsibHOro Bpena, Kputepmes, METOL0B onpeaesieHns pasmepa
KOMMNeHcaunn MmopanbHoro spega. Cea3aHo 370 ObIJ1I0 HE TOJIbKO C NpobnemMon Kak



TAKOBOMN, HO U C ornpeanejneHHbIM MMpPOBO33peHNEM IOPUCTOB TOIo BpeMeHn, KOTopble Mno
CcBOeMY rNnponcxoxgeHuto OblsIn B OCHOBHON Macce OBOpPAHaMWU, a 014 OBOPAHNHa TakKue
MOHATUSA, KaK YeCTb, LOCTONHCTBO U AeHbIrn, ObIIN BEWAMN HECOBMECTUMbIMU».

Takum obpa3om, ncxoasa M3 BblleCKa3zaHHOro, BUAHO, YTO B FPa>K4aHCKOM
3aKOHOZaTesIbCTBE AOPEBOJIIOLUMOHHON Poccnm Mora ObiTh B3biICKaHa KOMMNeHcauns 3a
Nn4YHoe ockopbrieHne, ecnv OHO 3aTparmeaso ewe u UMyLeCTBEeHHble MHTepecCh!
noTepneswero. Bce e, 601bWMHCTBO AOPEBOJIIOLMOHHBIX POCCUNCKUX NPaBOBELOB,
cYUTanu npeabsaBieHne Takoro TpeboBaHNa HeJONYCTUMBbIM, @ 415 POCCUNCKOro
ABOpsAHNHa Bbonee ecTecTBeHHO BbIIO OTpearnpoBaTb Ha ockopbneHne, Yyem TpeboBaTb
KOMMNeHcauum MmopasibHoro spega. Kak nuwet A.M. dpaeneBckun: «tpeboBaHume co
CTOPOHbI ABOPSIHNHA O BbiMNJaTe AeHer 3a HaHeCceHHoe eMy ockopbneHue HaBcerga
3akpbiBasno 6bl ona Hero Asepu B Nnpuan4Hoe obuectso» [8][2]. TaKOro xe MHeHus
npupepxmneanucb B.T. CMupHoB n A.A. Cob4ak, nncaswme, 4To MaTepmnasibHoe
BO3MeLleHNne HEBO3MOXXHO.

Mo MHeHuto I.®. LepweHeBunya: «JIn4Hoe ockopbaieHne He oonycKaeT HUKAKON
NMYLLLECTBEHHOW OLLEHKMN, MOTOMY YTO OHO MPUYUHSAET HPABCTBEHHbIN, @ He
NMYLLLECTBEHHbIN Bpe. Pa3Be Kakon-HNOyAb NOPAAO0YHbIA YenoBeK No3BoanT cebe
BOCMOJIb30BaTbCA HOPMaMM O KOMMEHCaL N HEMMYLLECTBEHHOIO Bpeaa A TOro, 4Tobbl
LeHon cobCTBEHHOro AOCTOUHCTBA MOJYYUTb MHUMOE BO3MeELLEeHNne?».

Kpome Toro, c4nmTanoch, 4To nogobHblie TpeboBaHMsA CNOCOOCTBYIOT Pa3BUTUIO
KOPbICTHOIr0O yMbIC/1a Y NoTepneBwmnx nuu. Tak, J1.WU. MeTpa kuukuin c4nTan, 4To:
«AaHHbIA UHCTUTYT MOXKET NUCM0/Ib30BaTbCA HEUMYLLIMMU C LI€JIbIO HaXKUBbI, 6oraTbiMu -
nna oboralleHuns, To eCTb NO3BOINT 6Ee3HPABCTBEHHO U3BJIEKATb NMPUOBLISIb N3 YY>XKOro
NpPOCTYyrnKa, a cBoboaa, NpenoCcTaB/IEHHAsA CyAbAM B peLleHnn BOMpoca 0 BO3MELLEHUM
HeMaTepuasbHOro Bpeaa, npuseneT K cyaebHoMy Npon3Boys.

OfHako cyulecTBoBasa U MHasA NO3ULNA, KOTOPOU Npuaepxmsancs, B HactHoctun C.A.
BenauknH. OH c4nTan, 4TO MOpasibHbIA Bpes NoAJIeXXUT BO3MELLEHNIO HapaBHe C
MaTepuasibHbIM, 4TOObI HE HapyLUlaaCa NPUHLWM CNPaBea/INBOCTU N YBAaXKEHUNSA JINYHOCTU
yesioBeka. A nogxon O Pa3BUTUM KOPbITHOIO yMbIC/1a «CBUOETENIbCTBYET O NOJIHOM
HeLoBepun K cyay», K TOMY Xe, HeJib38 YTBep>XAaTb, YTO AaHHbIN yMbICen
NMPUCYTCTBYET Yy BCEX MPpakAaH, BO3MOXHO, 3TO JINlb eAUHNYHbIE C/ly4an, a NPUHNMas
HOPMbl O HEBO3MOXXHOCTU KOMMEHcaunm B 4eHeXXHOMN hopme, 10OpoCoBECTHbIe
rpakgaHe JNLWLAKTCA BO3SMOXKHOCTU XOTb KaK-TO CraaAnTb CBOW CTpafaHusa. B cBA3m ¢
3TUM, A CYNTAID, 4TO JaHHasA NO3ULUKNSA ABNAETCS cnpaBenneBon n Hanbonee
npubAMKEeHHON K COBPEMEHHOCTN.



B 1917 rogy 6bina ocyuiecTBneHa pa3paboTka npoekTa 3akoHa «06 obsA3aTesnibHOM
npase». B HeM npenycMaTpuBasioCb BO3MeLleHe HemMmaTepurasbHOro Bpefa, Ho, B CBA3N
C peBoJilOLMEN, OAHHbLIAN 3aKOH He Obls1 MPUHAT.

Mocne pesonounn 1917 roga cCoXpaHWUIOCb MHEHME O TOM, YTO B AeHbrax naMepsTb
DOCTOMHCTBO YesioBeka Henb3d. IMeHHO noaTomy, CoBeTCKOe 3aKoHOAaTeIbCTBO 40
1990-x ronoB He cofep>Xasio HX MOHATUSA, HN BO3MOXXHOCTU BO3MeELLeHUA
HenMyLLecTBeHHOro Bpeaa. OgHako, Kak otMedaeT H.HO. JlnnaToBa B peasibHON XU3HN
c/yyqyaunm NpuUYNHEHNs nnuamM MopasibHOro Bpefa cyulecTsoBasivM, HO TEOPUA U NPaKTUKa
COBETCKOro npasa Ux oTpuuanu.

B 1960-e roAbl Ha4asan MPU3HaBaTb, YTO HEOOX0AMMO BBOAUTL MMYLLECTBEHHOE
BO3MELLEHNEe, HO MOHUMaNN TPYAHOCTb U Ja)Ke HEBO3MOXXHOCTb 0O BEKTUBHOWM OLLEHKMN
pa3Mepa Takoro Bo3MelLeHus.

B 3akoHe CCCP «O neyvaTun n gpyrux cpencrasax Maccoson nHgopmauum» 8 1990r.
nerasan3oBanv NOHATME «MOpasibHbIN Bpea». [laHHbIM Bped nogjiexas BO3SMeLLeHUIO B
AeHe)XHoM hopMe, B pa3Mepe, onpenesiseMoM CygoM.

Bnepsble MopasibHbIV Bpen onpenennin Kak pusnyeckmne nianm HpaBCTBEHHbIe CTpafaHns
B OCHOBax rpakgaHckoro 3akoHogatenbctea Coto3a CCP v pecnybnuk, npnHATbLIX 31
Masa 1991r. bbina yctaHoBsieHa U hOpMa BO3MELLEHUSA - eHeXHasa Uin nHas
MaTepuasibHas.

BONbLWKMHCTBO BeOyLWmMx pocCUNCKNX npasosenos, kak C.H. bpaTtycbk, K.M. Baplwasckun,
H.C. ManeunH, M.H. ManeunHa, A.B. bensaBckunin n gpyruve, nogoepxmsasam naew
BO3MOXXHOCTU KOMMeHCaLnmnm MopasibHOro Bpena, Ho X MHEeHUs KacaeMo LaHHOro
BOMpPOCa He Haxo4W/In OTPa>KeHUs B NMpUHUMNax Cy4onpon3BoLCTBa, a UCKOBbIe
TpeboBaHMA 0 KOMMNEHCaUNN HEMaTepMaJibHOro Bpeaa He yaoBJeTBOPSAIMNCH.

Bnocnencrtenm, BO3MOXXHOCTN NPUMEHEHNS MHCTUTYTa MOpasibHOro Bpena bbiin
pacwmpeHbl ¢ NpuHaTHUeM 3akoHa PCOCP «O6 oxpaHe oKpy>KatloLen NpupoaHON cpenbl».
Tak>xe, HOpMbl 0 BO3MELLEHNN MOpPasibHOro Bpeaa 6biin BHECEHbI N B Apyrue
3aKOHOAaTesIbHble aKThl, TaK KakK KOMMNeHcaunsa MopaJibHOro Bpeaa - 3To Mepa,
OoXBaTbIBatloLlas He TOJIbKO rpa>kgaHCKO-NMpaBoBble OTHOLUEHWUSA, HO U YrOJIOBHO-
rnpaBoBble, TPYAOBble, CEMENHbIE, aAMUHUCTPATUBHO-MNPaBOBbIE U ApYyrue BUabl
OTHOWEHUN. TaknMm 3akoHoAATeNIbHbIMU akTaMu cTanun: @3 «O cpeacTBax MacCcoBoOmn
nHpopMaummn», ®3 «O 3awmnTe Npas noTpebutenen», B «fMpaBuia Bo3MeLLEeHNSA
paboTomaTensamu spena, NpUYNHEHHOro paboTHUKaM yBe4ybeM, NpoecCuoHa bHbIM
3aboneBaHneM NMbO MHLIM NOBPEXXAEHNEM 300P0OBbSA, CBA3AHHBLIM C UCMOJIHEHUEM MU



TPpyAoBbIX 06a3aHHOCTEN», a TakxXe B O3 «O cTaTyce BOeHHOCAYawmux» n gp. [9][3]

BofblUON BKNaA B pa3BUTME MHCTUTYTa KOMMNEHcaummn MopasibHoro Bpena BHec H.C.
ManeunH. OH roBopus 0: «<Heobxo4MMOCTN KOMMEHCaLNUN 3@ NPUYNHEHHbI MOPasbHbIN
Bpead, HECMOTPSA Ha CJIOXKHOCTW, BO3HMKAlOLLME NpY onpeaesieHnn pa3smMepoB Takou
KOMMeHcaLUmMn. 3aKOH MOXXET OTOWTM OT NPUCYLLEro rpa*KaaHCKOMYy npaBy NpUHUMMNA
3KBUBAJIEHTHOCTW N ONpenensiTh pa3Mep BO3MELLEHUS B KaXK[A0M CJly4Yae, UCXoas 13
KOHKPETHbIX 00CTOATENbCTB: XapakTepa Bpeaa, MMyLLEeCTBEHHOr 0 NMOJIOXKEHUS CTOPOH U
T.M.».

Mocne NPpUHATNA N BBEAEHUA B ENCTBUE YacTen nepson n BTopon Mpa>kgaHCKoro
Kogekca PP C/I0XKHOCTU, CBSI3aHHbIE C KOMNEeHcaumnen 6biam YaCTUYHO YCTPaHEH.I, a
nccnenoBaHUS yYeHbIX CTaslM «MeTO40JI0rMYeCKOM OCHOBON (POPMUPOBAHNSA UHCTUTYTA
KOMNeHcaunn MopanbHoro spega». Tak, 'K PO Ha cerogHAWHNIA OeHb, B CT. 12
yCTaHaB/IMBaET CNocobbl 3aLMTbl FPaXKAaHCKMX NpaB, Cpean KOTOPbIX B TOM Yucnie
yKa3aHa 1 KoMMneHcauna MopanbHOro Bpeaa.

OaHakKo, HeCMOTpS Ha bonee YeM ABaALATUNATUAETHUI ONbIT MPABONPUMEHNTENLHON
DeATeNnbHOCTN CyA0B, CBSAI3aHHOW C MCMNOJIb30BAaHMEM HOPM O KOMMEHCauMn MOpPasibHOro
Bpeda, Ha MOW B3rnsajg, CyLecTByeT MHOXXeCTBO npobaemM B paccMaTpmuBaemon coepe,
KakK B MaTepuasibHO-NMPaBOBOM, TaK U MpPoLEecCyasjibHO-NPaBOBOM acCreKkTe.

CTaHOBNIEHNE M PA3BUTME MHCTUTYTa KOMMNEHCALMM MOPaJIbHOro Bpeaa 3aBUCUT Kak OT
06LWecTBEHHO-NONNTMNYECKON 0BCTAaHOBKN B CTPaHE, TakK U OT KYJIbTYPHOIrO U AYyXOBHOIO
pa3BMnTUA obwecTBa. OTOT NPOLUECC B CUTy CBOEN ANHAMUYHOCTUK TpebyeT NOCTOSAHHOrO
BHUMAHMNSA 3aKOHOAATENS U CBOEBPEMEHHbIX COBEPLUEHCTBOBAHUN, B BUAY U3MEHEHUS
MOpPaJibHbIX U AYXOBHbIX LLEHHOCTEN OTAENbHbIX 1L 1 06l ecTBa B LesIoM. Tak Xe, Kak
cnpaBennnBo oTmevaeT M.X. Hexan: «yem vawe mbl 6ygem npmberatb K cynebHom
3aWwmnTe cBomx npaB un ceoboa, 4em TpeboBaTesibHEE K MPABOOXPAHUTESIbHBIM OpPraHam u
ocBeOMJIEHHEee B CBOMX NpaBax CTaHEeT KaXkAbl YeN0BEK, TEM paHblLUE 3aBepLUNTCS
CTaHoBNeHMe Poccmm Kak NogJIMHHO NMPaBOBOro rocygapcTBa».

1.2 NTOHATUE MOPAJIbHOIO BPELA

CylwiecTByeT MHOXXECTBO pa3Horjacun B onpegeneHnn noHATUS MopaJibHOro Bpena. B
CT. 151 T'K P® MopanbHbIV Bpepn onpeneseH Kak msndyeckme nin HpaBCTBEHHbIE
CTpajaHus, MpuYnNHaemMble rpaKjaHuHy 4encTBUAMU, HapyLawWwmMMn ero JnyHble



HenMyLLeCcTBEeHHbIe NpaBa Mb0o NocAaralwmMMn Ha NpuHagiexxawme rpax aaHnHy
apyrve HemaTepuasnbHble 6nara, a Takxxe gpyrue cnyyau, (4encreuns)
npenycMoTpeHHble 3aKOHOM. Coto3 «au» npegrosiaraeT, YTO MOpasibHbIM Bped MOXXeT
NMMeTb MecCcTo B0 TONILKO Npu NPUYNHEHUN Ly PU3NYECKNX CTpadaHnin, nnbo TosbKO
npuY NPUYNHEHNN HPABCTBEHHbIX, MO0 U TeX N Apyrmx ogHOBPEMEHHO.

Kak nog4epkHyn NneHym BepxosHoro Cyaa PO (nanee BC P®) B n.2 NOCTaHOBJIEHUS OT
20 pekabps 1994 r. Ne 10, MOpanbHbIN Bpe Bbipa)kaeTCsd B HPABCTBEHHbIX UK
dbur3nvecknx cTpagaHnsax, NPUYNHEHHbIX AencTBUaAMKM (be3aencTemsamm), Nocsaraowmmm
Ha NMpuUHagnexalime rpak4aHuHy OT POXXAEHUA NN B CUY 3aKOHa HeMaTepualibHble
6nara, nam HapywawLmMMn ero INYHble HemMyulecTBeHHble NpaBa, 1Mbo HapyLuatloWwmMMm
MMYLLLIeCTBEHHbIE NpaBa rpaxaaHuHa.

B naHHOM nocTtaHoBneHUN BepxoBHbIn Cyn P® He pacKkpbiBaeT onpefeneHns ctpagaHum,
HO onpegensaeT YTO TaKoe HpaBCTBEHHbIe cTpafaHuda. [log HUMU NOHUMAOTCA
nepexmnsaHus. [3][4]

[dencTteua npuynHUTENs spena NPmMBOAAT K HEFATUBHbLIM OLWYLWEHNAM (pusnyeckue
CTpafaHuAa) UIn nepexvBaHUaM (HpaBCTBEHHbIe CTpadaHua) noTepnesLwero. Mpu aTom,
dpusmyecknmun ctpagaHusamMm, Kak ykasboisaeT HO.KO. MnagbiieBa MOryT 6biTb: «601b,
ANCKOM(OPTHOE COCTOSAHME 340P0BbA U Apyrne 6onesHeHHble (PU3MoNorniyeckmne
npoLueccbl U CUMATOMbI (OLLYyLWEeHNSA)». A HDABCTBEHHbIMU CTPadaHUAMN MOTYT BbITb:
«4YBCTBO YHUXXEHUS, MOpaJsibHOro anckomdgopTa, obuabl, rops, 4yBCTBO
HEeMNOJIHOLLEHHOCTU BC1IeACTBUE KAaKNX-NTMOO OTKJIOHEHUA N ApYyrye HeraTUBHbIE SMOLUN
N NepeXXnBaHus», Takxxe 3TO MOXKeT BbITb CTpax, CTbl4 N UHble (POPMbI, @ NOTOMY,
HPaBCTBEHHbIe CTpafaHUA MOryT BO3SHUKHYTb B pe3yJsibTaTe NtobbiX AeNnCTBUN
npuinHnTensa spena. Kak nuwet E.A. LWepryHoBa: «OQHON N3 rNaBHENLLNX
ocobeHHOCTen MOpasibHOro Bpea ABMSeTCs TO, 4TO BCe HeraTuBHble MeTaMopdO3bl
MPONCXOOAT /INLWb B NOACO3HAHUK MoTepresLero n gopMa, B KOTOPOW OHU Bblpa>katoTCH
B 00 bEeKTUBHOM peasibHOCTU, UMeeT CUJIbHYIO 3aBUCUMOCTb OT CNeLndUKM COCTOSAHNSA U
YCTONYNBOCTU NCUXUKN CyOBEKTa».

NHTepecHoe MHeHMe no nosoay PM3nyecknx ctpagaHunm npusoaut T.M. byaskosa,
OCHOBbIBasICb Ha NCcnefoBaHMAX PUIOSIOroB, OHa NULIET, YTO OpraHnU3My 4yenoBeka, AJ1A
300p0Bbs, HEOBX0ANMBI PU3NYECKME NCMbITaHUSA, KOTOPbIe 3aKasInBalOT ero v ABAAITCA
HeobxoonMbIM ycrioBueM Ana ero PyHKUMOHNpoBaHUs. bonee Toro, «6e3neaTenbHOCTD,
MaJionoABMXKHOCTbL, OTCYTCTBMUE pa3fparkuTtesien v npensaTCcTBUN, KOTOopble NMpeacTonT
npeonosieTb, yrHeTalT Yyenoseka bonbLue, 4eM U3HypuTesibHbIn Tpya». MNonarato, ¢
ODaHHbIM MHEHNEM HeJlb35 He COrJlacuTbCA.



Heobxoanmo Takxe o6paTuTb BHUMaHME Ha TO, YTO MOHATUSA «pUndeckmne cTpagaHusa»
N «PU3NYECKUI Bpea» HE NAEHTUYHbI MO CoOAep)XaHuo. «Prnsnyeckme cTpagaHns» -
HeMaTepuasbHbI Bped, ABSOWMACA 04HON N3 (hOpPM MOpasibHOro Bpena. «dPnsnvyeckumi
Bpen» 3TO MaTepuasn3oBaHHbIN Bped, KOTOPbIA BKJOYaeT Ntobble HeraTuBHbIE
N3MeHeHNs B opraHmname YyenoBeka. IMEHHO 3TN U3MEHEHNA N MPUBOAAT K NU3MEHEHMIO
NCUXMKWN YesloBeKa, YTO N Ha3blBaeTCH «(PU3NYECKUMN CTPALAHNAMN».

CnoBoco4yeTaHne «MopasbHbIN Bpea» noaBepraeTcs KpUTUKE B OPUANYECKON
nnTepaType Kak He COOTBETCTBYIoLLee CBOEMY CoAep>KaHuo. Knaccuyeckoe
onpenesieHne Mopasan BKIOYaeT B cebs npencrasseHnsa o gobpe n 3ne,
CrnpaBeasIMBOCTN N HEeCNpaBenIMBOCTU, a 3aKoHoAaTe b, NCMOJIb3ys C/I0OBOCOYEeTaHue
«MOpasibHbIN Bpea», onpeaenseT ero HeCKOJIbKO nHavye, a UMEeHHO, Kak husnyeckme u
HpPaBCTBEHHble CTpafaHuA. B cBA3n ¢ 3TuM, A.M. Dpaenescknin npeasiaraet BMeCcTo
C/IOBOCOYETaHUA «MOpaJsibHbIM Bpea» NMPUMeHATb C/ZI0BOCOYEeTaHMe «MCUXNYEeCKNI Bpea»,
TaK KaK OH (OaHHbIV Bpef) TeCHO CBA3aH UMEHHO C NMCUXMUKON YenioBeka. IMeHHOo Takoro
nogxoda npunaepxueatoTca B Bennkobputanmm n CLUA, roe aHanorom MopaibHOro
Bpena ABsseTCs «rncmxosiornyecknin spen». E.MN. Peabko npeanaraeT csioBocovyeTaHue
«MOpaJibHbI Bpea» 3aMeHUTb Ha «HenMyLlecTBeHHbIN Bpea». Ho Toraa byneT noea
BapuaHTa HeMMyLleCTBEHHOrro Bpeja: cobCTBeHHO HenMyLLeCTBEHHbIV Bpe B BUAe
yMasieHna HeMaTepuanbHbiX 6nar, 1 HemMyLeCTBEHHbIN Bpen B BUAE (PU3NYECKUX U
HPaBCTBEHHbIX CTpagaHun. [4][5]

HekoTopble y4yeHble npu onpeaeneHnn NoHATUS MOpasibHOrO Bpea BO raBy yria
CTaBAT HPABCTBEHHbIE CTPadaHUsA, a He pusnyeckue.

Tak, E.A. MUXHO CcHYMUTaET, 4TO (Ppn3n4YecKme CTpadaHna He cneayeT BKAYaTb B NOHATUE
MOpaJIbHOrO Bpea, MOCKOIbKY OHU: «rpuobpeTatoT IpUaNYeCcKyto 3Ha4YMMOCTb A4
BO3/10’KEHUSA rPpa’kAaHCKO-NPaBoOBON OTBETCTBEHHOCTU 3a NPUYNHEHNE MOPaIbHOro
Bpeda JINb MOCTOJIbKY, MOCKOJIbKY BbI3blBalOT HPaBCTBEHHbIE CTPaAaHNA>».

B.A. ly6puBHbIA onpenensan MopasbHbl Bped Kak: «HapyLlleHne HOpMasibHOro
NCUXNYECKOr0o COCTOSIHUSA YesloBeKa, Bbi3BaHHOE MPecTyMNHbIM MocsAraTebCTBOM Ha
OXpaHsieMble 3aKOHOM ero cybbekTUBHbIE MpaBa N MHTEPECH!, @ TakXXe NHble 6nara, B
pe3ysibTaTe Yero 3ToMy JINLY NPUYNHSIOTCSA HPAaBCTBEHHbIE CTPagaHUs».

Mo MHeHnto A.M. DpaeneBcKoro, CyLecTByeT crnocob, C MOMOLLbIO KOTOPOro BO3MOXXHO
YCTPaAHUTb CMOPbI N0 MOBOAY TPAKTOBKWU MOHATUSA MOpPasibHOro Bpeda. [nsa 3Toro oH
npeagnaraeT 3agyMaTbCs Hag BONPOCOM O Lenecoobpa3HOCTU NCKYCCTBEHHOIO
HanMeHOBaHMA Bpeda, eCTeCTBEHHOE Ha3BaHME KOTOPOro y)Xe NPUCyTCTBYET B CaMOM



ero orpepneneHnn. NHbIMK cnoBaMK, OH CHUTAET, 4TO HEeT HeobXxoaMMOCTH B
NCMoJib30BaHMN NMOHATUA

<<M0paJ'IbeII7I Bpen», TakK Kak nog HUM NOHUMalTCA «Pu3nv4eckmne n HpaBCTBEHHbIE
CTpafaHua». [laHHOe onpenesieHne MOXXHO MPOCTO 3aMeHUTb CJZIOBOM «CTpafaHusa».

Ha mown B3rnag, Hanbonee onpaBaaHa No3nMUMs YY4EHbIX, B COOTBETCTBUM C KOTOPOWN,
npeniaraeTcs 3aMeHUTb CJIOBOCOYETAHNE «MOpPaJibHbIN BPea» Ha «MNCUXNYECKUI Bpen>»,
TaK KaK coaep>kaHue OaHHOro MOHATUA KacaeTCs HM CTOJIbKO MOpPasin, CKOJIbKO NMCUXUKN
nnua. B To)Xe BpeMs, 3aKkoHoOaTeNb, BO3MOXXHO, HAMEPEHO HE MEHSEeT NCTOPUYECKN
C/IOXKMBLUEECH NOHATNE «MOpPaJibHbIN Bpea», B CBA3U C TEM, 4TO HE BUAUT B 3TOM CMbICI,
a 0OBOAbl, NPNBOAMMbIE YYEHBLIMU, HE MOAAEPKNBAOTCA BCEMU IOPUCTAaMN N He 3ByYaT
cTonb ybeantenbHo. Bo3MOXHO, Ba)KHeEe He TO, Kak Ha3BaHO MOHATME, a TO, KaKOBO €ro
coep)XaHue 1 4To oHO noapa3syMmeBaeT. Tak, 3aKoHoA4ATENb AaeT YeTKoe onpeneneHme,
4YTO MOHMMAETCHA Mo NOHATUEM «MOpPaJibHbIM Bpea» N 060CHOBbIBAET KOHKPETHbIE
c/lyqaun ero npuMeHeHuns.

B topuanyeckon nutepaType BCTPEYaeTCs To4YKa 3pEHUS, B COOTBETCTBUU C KOTOPOWN,
onpeaensis MopasbHbIN Bpel Kak (husndeckme n HpaBCTBEHHbIE CTpadaHus, 6e3 3anThl
OCTalOTCS HEKOTOpPbIE KAaTeropumn rpakgaaH, KoTopble He CnocobHbl MOHUMATb
NHMOPMaLMIO, MO30PALLYI0 UX U COOTBETCTBYWOLWME AeNCTBMSA. DTO MOryT BbITb NLA,
KOTOpble CTpadatoT noTepen NaMsAaTN, yMCTBEHHO-0TCTaslble, HECOBEPLUEHHOIETHUE,
NML@ NPEKJIOHHOro Bo3pacTa v apyrue. B cesA3u ¢ aTum, T.M. byaskosa npeanaraeT:
«MNpU TaKNX 06CTOATENbCTBAX M1AaBHbIM KPUTEPUEM OLEHKWN O0/KHbI ObITb HE TOJIbKO
peasibHble (U3NYecKne UM HpaBCTBEHHbIE CTPadaHUsA, a CyLLEeCTBO U CTeNneHb
HapYyLIEHHOro HeMaTepuanbHoro 6a1ara Nav IMYHOro HEMMYLLLIECTBEHHOI O NpPaBa».

YTO KacaeTcs NOHATUSA «KOMMNEHCaUMs MOpasibHOro Bpeaa», HeobxoaAnMo OTMETUTb
cnenywoulee. OnpeneneHne «KoMneHcaumns» NOHMMaEeTCs Kak «Bo3MelleHne». B cnoBape
C.WN. OxeroBa «BO3MeLLLeHNE» onpeaeseHo Kak 3aMeHa Yyero-nmbo HegocTatoWero nam
yTPa4YeHHOro, a «koMneHcauus» (0T 1aT. compensare - «ypaBHOBELLUNBATb») - KakK
ypaBHOBeLLUMBaHNE Yero-nnmbo HapylleHHoro. CnegoBaTeNlbHO, «KOMMNEHcaUuns»
npegnonaraeT, YTO BEPHYTb 6J1aro B NepBOHAYasIbHOE COCTOSAHME HEMb3s, HO MOXXHO
YCTPAHUTb NOCNEACTBUA €ro HapyLleHNs - KOMNEeHCUPOoBaTb Bpe/.

Mo aTomy nosony C.A. bensukuH yKa3sblBasl Ha TO, 4TO «Ecnn nog Bo3MelleHneM Bpena
MOHMMAaTb UCK/IIOYNUTENBHO NMPMUBEAEHNE HAaPYLLEHHOro 61ara B TO COCTOAHME, B KOTOPOM
OHO Haxo4wunoCb 40 HapyLweHusa (pecTuTyuuio), To, CTPOro roBops, MopaJsibHbi Bped He
BO3MeCTUM»,



B 6onblwinHCTBE cnydaeB, NCNXnKa 4esioBekKa HE MOXKET ObITb NOJIHOCTbIO
BOCCTAHOBJIEHA, 3HAYUT, Ha MO B3rnsag, npnMmeHeHme TepMnHa «kKoMneHcaumna»
ABNAETCA BepHbIM. ECcnn xe 6yn,eT YCTaHOBJ1IEHO, YTO MNCUXMNKa HYeJs10BEKa MOXET ObITb
BOCCTaHOBJIEHA, 3HA4YWUT, 6y,u,eT BO3MO>XHO NMPUBECTUN €€ B NepBOHa4daJibHOE MNMoJioXKeHune,
cnepnoBsaTesibHO, BMECTO TePpMMMHaA «KOMIMeHCaUuna MOpaJibHOro Bpena», ayywe
NCrnoJjib3oBaTb TEPMUNH «BO3MeLleHNe NCnxXxm4ecKkoro speda», Tak Kak TepMunH
«KKOMIMeHCauund» npegrnoJiaraetT HeBO3MOXHOCTb npmeeaeHna HapyLeHHOro 6nara s
nepBoHa4asJibHOE MNoJIo>XKeHNeE.

HeobxoanmMo OTMETUTb TO, 4TO Ha CErOAHAWHNA A€Hb, «BO3MELLEHME MOPAJIbHOIO
Bpena» B [K PO He ynoMmnHaeTcsa. HO, MHCTUTYT BO3MeLLleHUa MOpaJibHOro Bpeaa paHee
NMPUCYTCTBOBAJI B 3aKOHOAATeNbCTBE, a BriepBble nosasuica B 3akoHe CCCP oT 12 nioH4
1990r. «O nevyaTn U gpyrux cpencreax MaccoBom MHGoOpMaLNn».

TepMUH «KOMMeHCaunsa» B rpa>K4aHCKOM 3aKOHO4aTe/IbCTBE NUCMNOJIb3yeTCs NNLWb
NMPUMEHNTENIbHO K MOpaJsibHOMY Bpefy, B OCTalJIbHbIX C/ly4asaX NpUYnNHeHusa spena
NCNoJsib3yeTCHa TepMUH «BO3MelleHne». CT. 12 TK PO, Tak)Xe 3akpensseT KoOMneHcauuto
MOpaJibHOro Bpefa B KayecTBe creumanbHoro crnocoba 3awnTbl rpa>KgaHCKUX Npas.
Takum obpa3oMm, pa3rpaHuYmMBasa aHHbIE TEPMUHbI, 3aKOHOAATENb, INWb NMOoAYEPKMBaAET
0cobbIl XapakKTep MOpasibHOro Bpeda, Torga Kak 3Ha4MMbIX Pa3inymm mexxany
«BO3MELLEHNEM>» N «KOMMEHCauMen» MopasibHOro speaa He nmeetca. [20][6]

OnpepnesieHHYI0 Ba>XHOCTb NMpencTtaBnsgeT BOMpPoOC - KOMY MUMEHHO MOpaJ'IbeII7I Bpena
MOXXeT bbITb MPUYNHEH TOJIbKO FPa)KgaHUHY UK TakKXXe iopunandeckomy nmuy?

Ha cerogHAWHNN OeHb CyWeCcTBYIOT ABE NPOTUBOMOJIOXKHbIE MO3ULNN OTHOCUTESIbHO
BO3MOXXHOCTM KOMMEHCaLMUM MopasibHOro Bpeda topuan4yeckoMmy nmuy. bonblWMHCTBO
aBTOPOB MPUAEP>KNBAOTCA MHEHMSA, 4TO NoAoOHasa hopMa KOMMNEHCaLUM HeQoMyCcTUMa.
Tak, Hanpumep O.A. lNewKoBa cYNTaeET, YTO B CJ/ly4ae NpusHaHua 3a rpngniyeckmum
JINLLOM MpaBa Ha KOMMeHCaLuno MopasibHOro Bpeja, nponsongeTt cMmeweHne aByx
CaMOCTOATESIbHbIX MHCTUTYTOB Npa>kaHCKOro rnpasa - MHCTUTYTa KOMMeHcauunm
MOpaJIbHOro Bpeda n MHCTUTYTa 3alnTbl 4eCTN, AOCTOMHCTBA U AE€N0BON penyTauun,
KaXXAObl U3 KOTOPbIX UMeeT COBCTBEHHbIN NpegMeT N 00beKT 3aLlNThbl.

Mo MHeHno A.M. DpaeneBcKoro, NpasoBas Npupoaa pnan4eckoro amua He
rnpeanoslaraeT BO3MOXXHOCTb UCMbITbIBaTb CTpadaHusa. bonee Toro y opnamnyeckoro
nLa He cylecTByeT NCUXUKN N SMOLMOHAJIbHLIX NepeXxuBaHUn.

N BONCTBEHHYO MO3nLKIO 3aHMMaeT E.B. FaBpuioB, paccMaTpuBas MopabHbI Bpes, C
O HOW CTOPOHBI, Kak (1U3NYECKME U HPAaBCTBEHHbIE CTPadaHNs, Ha KOMMEeHCaL o



KOTOPOro BnpaBe pacCYnUTbiBaTb NNLLb FpakaaHe, a C APYro CTOPOHbI, Kak
BKJItOYaloLWMiA B cebs NOMUMO HPABCTBEHHbIX U (PU3NYECKUX CTPAAAHUIA N NHblE
HebnaronpmnsATHbIE NOCNEACTBUA HEMATEPMAJIbHOr0 XapakTepa, He noagaatowmecs
TOYHOMY OEHEXXHOMY UCHUCIEHNIO N ABNASIOWMECS OTPMLATENbHBIMU N CYLLLECTBEHHbLIMU
Anst notepneswero. C 3To No3nUNM MOpaJsibHbIN Bped BO3MOXKEH U B OTHOLLEHMWN
topuandeckux nuu. B gaHHoM ciydvae npaBusibHee 6b1s10 6bl FOBOPUTH HE O MOPAJIbHOM
BpeAe, a 0 HeMaTepunasibHOM BpeAe N ero KOMNeHcauum, a B CUTyaLmnsx, korga pedb
naet o6 ymaneHun 0enoBon penyTaunmn lpuaonyecknx amy - 0 KoMneHcaumm
penyTaunoHHOro Bpeaa.

CornacHo gencTeyloweMy rpa>xiaHCKOMy 3aKOHOLATesIbCTBY, NOJIOXKEHUSA O
KOMMeHcaunum MopasibHOro Bpeda K iopnanyeckum nuuam He npumeHsoTca (n. 11 cT.
152 TK P®). Kpome Toro, ctatbs 151 'K P® yyuTbiBAaeT MMEHHO 0COBEeHHOCTU
rpa>kgaHwmHa, a Npo pUaANYeCcKUX ML, HAYEro He CKasaHo. 3Ha4YnT, KOMMNEHCUPOBaTb
MOpaJibHbIN Bpen puandYeckomy Ly Henb3s, B CBA3W C TeM, YHTO OHO He MOXeT
NCNbITaTb PU3NYECKMUX U HPABCTBEHHbIX CTPadaHUn, B OT/INYME OT YeNoBeKa.

HOencTBytowas pegakumns lNMoctaHosneHus MNneHyma BepxosHoro Cyna P® ot 24 despans
2005 r. Ne 3 «O cynebHo NpakTuUKe No geslaM o 3alnTe 4YeCTu N JOCTOUHCTBA rpakhaH,
a TakKXXe OesIoBOW penyTauun rpakaaH v topunandecknx aumu» B n. 15 3akpenngeT, 4To:
«MnpaBwia, perynmpyroLwme KoMrneHcaumno MopasbHOro Bpena B CBA3U C
pacrnpocTpaHeHUeM CBeeHUn, NopoYallmMX LEeSIOBYIO penyTaumnio rpa>kgaHuHa,
MPUMEHSAITCA N B CJZIyHassX PpacnpoCTpaHEeHUSA TakKUX CBeAeHUN B OTHOLUEHUN
IOPNONYECcKOoro nua».

B 10 e BpemsA cTaTba 152 K PD He nckto4aeT BO3MOXKHOCTb KOMMeHcauunm
HemMaTepurasbHOro Bpena ropnandeckmm nmuam, Ho B AaHHOM CJlydae pedb et He o
MOpaJibHOM Bpeae.

E.B. FaBpunioB Tak>xe nuweT, 4To: «ecnm B 2003-2006 rr. TpeboBaHMe 0 KOMNEHCaUnmn
HeMaTepuasnbHOro (penyTaumMoHHOro) Bpeda ropnandeckum nmuam BCcTpevanochb B cyaax
OOBOJIbHO pefKo, TO Ha CeroAHSALWHUN AeHb MOXKHO KOHCTaTUPOBaTb, YTO YKa3aHHoOe
TpeboBaHMe BCTpeYaeTCs MoYTN B KaXKA0M NCKOBOM 3asBJIEHUN O 3alLUTe 0e/I0BOM
penyTauumn iopuan4yeckoro amua».

Takum obpa3oM, HECMOTPSA Ha TO, YTO OPUANYECKOMY NMLY MOpPaJibHbIA Bpen He
KOMTMEHCUPYeTCS, EMY MOXET ObITb BO3MeELLEH UMYLLIECTBEHHbIN Bpea (yObiTKK),
CBsI3aHHbIE C MPUYNHEHMEM Bpela ero AesioBon penyTauun. B Takom cnydvae byaeTt
NPUMEHATBLCS 3allUTa OeJI0OBOW penyTauun lpuanyeckoro anua, B CoOoTeeTcTemm c n. 11



CT. 152 TK PO.

rNABA 2. NOPAAOK KOMMNEHCALUU MOPAJIBHOIO
BPELA

2.1 OCHOBAHUA BOSHUKHOBEHUSA NMPABA HA
KOMMNEHCALUMIO MOPAJIBHOIO BPEOA

HopMmbl TK PO, Kacatowmecs, B HaCTHOCTU, OCHOBaAHNN BO3HUKHOBEHMS NpaBa Ha
KOMMeHcaLumnio MopasibHOro Bpeda 1 cnocobos KoMmneHcauum 6epyT cBoe Havyano us
obuwenpaBoBbiX HOPpM OCHOB Fpa>K4aHCKOro 3akoHogaTenbcTBa Coto3a CCP u pecnybnuk,
1992 roga. 3TN HopMbI aBAAITCA 6a30M HbIHE AENCTBYIOLWEro rpa>KgaHCKoro
3aKOHOO4aTeNbCTBA N U3MEHEHbI JINLWb B HEKOTOPOW HacCTu.

MopanbHble CTpagaHua MOryT ObITb MPUNYNHEHDbI JINLY MPUN pa3Nn4HbIX obcTosTenbCcTBAX,
HO 3TO He O3Ha4aeT, 4TO AaHHOE JINLO MOXEeT PaCCHNTbIBaTb Ha KOMIMNeHCaL IO B nobom
cnydae. 1na aTOoro u CyuwecTBYIOT onpenesieHHble 3aKOHOM YC/I0BUA, MPU HaNn4muu
KOTOPbIX BO3MOXXHa KOMMNeHCaunnda MOpaJibHOro spena.

Mo Bonpocam onpeneneHns ycaoBuin BOSHUKHOBEHMSA NpaBa Ha KOMMNeHcauuio
MOpaJiIbHOro Bpefa CylecTByeT Hay4yHaa anckyccusa. OgHM aBTOpPbl CHUTAKOT, YTO
HeobxooMMO Y3aKOHUTb OCHOBAHUSA BO3HUKHOBEHUS NMpaBa Ha KOMMNEHCaLuto
MOpaJibHOro Bpeda ncxoasa n3 obLmx nonoXXeHnm BO3HUKHOBEHUI MPaBOMOYNIA Ha
3aWmMTy HapyweHHbIX npas (E.MN. YopHoBoa). Tak, 60/bLUNHCTBO LUBUJINCTOB BblACNAIOT
cnepyrouime oCHOBaHMA BO3HMKHOBEHNA NpaBa Ha KOMMeHCcauno: HOpMaTUBHO-
npaBoOBble, MPaBoOCYybbeKTHbIE U pUANKO-hakTnyeckune. Opyrmne yyenole (B.l. boroaHos
n N.C. borgaHoBa) noanep>XXmnBatoT NepsBble ABa OCHOBaHWA, a N0 NMoBo4Yy PUANKO-
haKTMYeCKUx, NNLWYT, 4TO HET e 4VUHOIr0 MHeHUs, N faHHOe OCHOBaHMe Haxo4AuTCA B
NOCTOAHHOW AMHaMUKe.

TpaANUMOHHO OCHOBAHMEM HACTYMJIEHUA FPa>KgaHCKO-NPaBOBOW OTBETCTBEHHOCTHU
SABNAETCSA COBEpPLUEHNE NNLOM MPaBOHaPYyLUIEHUS. DNEMeHTbl NpaBOHapYyLLUEHNS
NMEHYIOTCA YCNOBMSAMU. HekoTopble aBTOpPbI BbiAeNaoT obLuime u cneunasbHblie yCI0BUSA
BO3HUKHOBEHMSA 0653aTeNbCTB N0 KOMMEHCcaL .



K 06LwmM yCcnoBusaAM OTHOCATCS 3/1EMEHTLI MPaBOHapyLWeHUs, a No NoBo4Yy CreunasbHbIX
MHeHNA aBTopoB pacxoaatcs. OaHun yyeHsle (C.HO. PununHckum, KO.H. AHOpees u gp.) K
crneymasibHbIM OCHOBAHMUSAM OTHOCAT NPaBOBOW CTATYC NMPUYNHUTENS Bpeda N XapakKTep
ero nesarenbHoCTU. NHon Touku 3peHuns npuaepxmsatotca A.lN. Ceprees n U.H. MNMonskos,
rnonaratuiune, 4To crneynasibHble yC0BUSA, 3TO: Bpen, HaCTYNUBLLNIA OT aKTa OpraHa
rocyaapCTBEHHOW BNACTU; NPUYNHNTENDb Bpeda - A0JIKHOCTHOE JINLLO roCyAapCTBEHHOI 0
opraHa win opraHa MecTHOro camoynpasJ/lieHUs; Bpe, BO3SHUKLUWUW B Nepunos
OCYLLLEeCTBNEHNSA A0JIKHOCTHBIM NMLLOM CNyXebHbix obsa3aHHoCcTen. [19][7]

FOpnonko-hakTU4eCKUM OCHOBAHUEM ABNASETCA HPUANYECKUA COCTaB, COCTOALLMN U3
OBYX (paKTOB: NpaBOHapyLUEHME N peLleHne cyaa 0 BO310XKeHUN 0653aHHOCTU Mo
KOMMNeHcaunm MmopasibHOro Bpeaa Ha ykasaHHoe B 3akoHe nuuo, nuweT E.1. YopHoBOA.
Ncxops u3 3Toro, BUAUMM, YTO B3bICKaTb MOPaJibHbIN Bped MOXXHO NnlWb B cyaebHoM
rnopsake n ecaim NMeeTCs COCTaB NpaBOHapYyLUEeHUS.

Mo obuiemy npasuay, 0693aHHOCTb KOMMNEHCUPOBATbL MOPasibHbIA Bped BO3HMKAET Npu
HaJIN4YNN OQHOBPEMEHHO CNeayoLWNX YCI0BUNA:

npeTeprneBaHne MOPaJZIbHOro BpeAa NoTepnesLWwmnM, NogTBEP K AeHNE haKTa NPUYNHEHNS
€My HPaBCTBEHHbIX NN PUINYECKUX CTPaLAHNN;

HenpaBOMepHOe OEeNCTBME MPUYNHNTENS Bpeda, NPaBoOHapyLUEHWNE;
NPUYMNHHANA CBA3b MeXOYy HernpaBoMepHbIMU AENCTBUAMN N MOpPaJibHbIM BpeaoM;
BMHa NPUYNHNTENS Bpeaa.

N3 nocnepHero nyHkKTa CcyLwecTByeT UCKYeHne, a uMeHHo, cT. 1100 K PO,
yCTaHaBAMBaLWasa cay4yam KoOMrneHcaumm, BHe 3aBUCUMOCTU OT BUHbI MPUYNHUTENS
Bpena, Korga: «eBpeq npuYnHeH XXWU3HM Uin 340pO0Bb0 rpa>kaAaHNHa NCTOYHNKOM
MOBbILLEHHOW ONAaCHOCTW; Bpea NPUYNHEH FpaXK4aHNHY B pe3yJsibTaTe ero He3akoOHHOro
OCY>XXOEHWUA, HE3aKOHHOI 0 NPUBJIEYEHUA K YIOJIOBHOW OTBETCTBEHHOCTMU, HE3aKOHHOIO
NMPMMeHeHUsa B Ka4yeCcTBe Mepbl NpecevyeHns 3aKkYeHNs NoL CTpaxKy NUan nognnucku o
HeBble3[le, HE3aKOHHOIr0 HaJIoXKEHNA aJMUHUCTPATMUBHOIO B3bICKAHNSA B BUae apecTa
NN ncnpasuTesibHbIX paboT; Bpea NpUYMHEH pacnpoCTpaHEeHUEM CBeAEHUIN, MOPOoYaLLMX
4yeCTb, JOCTOMHCTBO M LENIOBYI0 penyTaunio; B MHbIX Cydasax, npeayCMOTPEeHHbIX
3aKOHOM>.

3aKoHoaaTe b YCTaHaB/IMBAaeT MMEHHO HernpaBoOMepHble nencTeuns npninHNTENA Bpena
KaK yCJl0oBMe OTBETCTBEHHOCTM 3a NpUyYnHeHmne MopasibHOro spena. [laHHble nencTens



[OJIDKHbI 6bITb MPUYNHOWM HACTYMJEHUA MOPaJZibHOro Bpena. B cBA3m ¢ TeM, 4TO AOKa3aTb
HaJIn4mMe MopasibHOro Bpeda noTepnesLEMY BO3MOXHO, TO/IbKO TOrAa, Korga AaHHbIN
Bpe4 MMeeT peasibHOe NPOosiBEHNE B XXN3HU, @ UMEHHO, Yalle BCEero B yXygLeHnn
3[10pOBbS YeNl0BeKa, TO BO3HMKAET BOMNPOC, Kak AoKa3aTb Ha/M4yne MopasbHOro Bpeaa,
€CJIN IBHO BblPa>XE€HHbIX MOCNEeACTBUNA HE nMmeeTcs?

B aTon cBA3K, B topnanyeckon nntepaTtype, B HacTHOCTU A.M. SpaeneBCcKuin, npegnaraetr
BBECTU: «MPUHLMN NPEe3yMNuMn NPUYNHEHNSA MOPasibHOro Bpeaa HernpaBoOMepPHbIM
nencTeBmeM n npeanosaraTb, 4TO NOTEPNeBLWNA NCMbITbIBAET CTpagaHUA, eciun
npaBoHapyLlwmnTe b He foKaxkeT obpaTHoe». M.[1. KyluHapeBa Tak>Xe NMULIeT, 4YTo:
«Jlioboe pusnveckoe nnL0O, B OTHOLLIEHUN KOTOPOro COBEPLLUEHO HEMPAaBOMEPHOE AesHune
(nenctemne nnn beszgencrTeme), NpuU3HaeTCs NOTEPNEBLLUUM MOPaibHLIA Bpea, ecnu
COBEPLUNBLLUNNA OEesAHMNE HEe A0KaXKeT obpaTHoe».

B nogaoep>xky gaHHounm nosnuynm M.M. KonecHnkosa n A.B. CeMmeHOB, BEPHO OTMeYaloT,
yTo: «Nt0boe NnpaBoHapyLleHne, B TOM 4YnCe, 3aTparneatoLLee MMyLLeCTBEHHYO cepy
noTepneBLlEero, OCTaBASET Yy HEro oLwyLleHne ropeyn, pasovyapoBaHus, cToelga, obnabl, a
HepeOko BsievyeT n 6onee cepbesHble NCUXONOrnyeckme npobaembl: NCNXNYeckme
TpaBMbl, hobun n T.4.».

KoHe4yHO, BBeeHMe NpuHumMna npesyMnumm npminHeHna MopasibHoro speaa, ynpocTtunnio
Obl Mo3numnio NnoTepnesLwiero. Ho, 3aKoHoAaTENb HANPAMYIO He 3aKpennaeT AaHHbIN
npuHUMN, XoTa BepxoBHbin Cyn PO nognep>xXmeaeT AaHHYO Npe3yMnuuio B n. 32
MocTaHoBMeHUA NneHyMa BepxoBHoro Cyna P® ot 26 aHBapsa 2010 roga Ne 1 «O
MPUMEeHeHUN CyaMnN rpaK4aHCKOro 3aKoHo4aTes/IbCTBA, Peryanpyowero oTHOLWeHus
rno obszaTenbLCTBaM BCAeACTBUE NPUYMHEHNSA Bpeda XXWU3HW UN 300P0BbIO
rpakgaHmHa». A UMEHHO: «MNOCKOJIbKY MOoTepnesBLUNA B CBA3M C NPUYNHEHNEM Bpeda ero
310POBbLI0 BO BCEX CJ/Iy4YasaAX UCMbITbIBaeT PU3NYECKNEe NN HPaBCTBEHHbIE CTpafaHus,
aKT NpUYNHEeHna eMy MOpasibHOro Bpeda npeanosiaraetca».

NMneHym BepxoBHoro Cyaa B n. 45 MNMocTtaHoBneHns oT 28 noHAa 2012 roga Ne 17 «O
paccMOTpeHun cyfamMun rpa>kgaHCcKux aes no cropam o 3awmTte rnpas notpebutenen»,
yKasal, 4To: «MNpu peweHnn cyaomM Bornpoca 0 KoMrneHcaumm NpuHNHEHHOro
notTpebnTento MopasibHOro Bpeda AOCTAaTOYHbIM YCNIOBUEM A5 YAOBNETBOPEHUS UCKA
ABNSETCA YyCTaHOBJIEHHbIN (haKT HapylweHnsa npasB notpebutens». CnegosaTesibHO,
30eCb TakKXe NoAAEPXKMBAETCA MO3ULNA NPEe3yMMLUUN NPUYNHEHNSA MOPaIbHOIO Bpeaa.

NMocTaHoBneHue NneHyma BepxoBHoro Cyaa P® ot 20 gekabps 1994 r. Ne 10, B n. 2,
YKa3blBaeT Ha YaCTHbIe C/lyYau NMPUYNHEHNS MOPaJIbHOro Bpeda, Tak, MopaJibHbIN Bpea,



MO>XET 3aKJ/II04aTbCS B: «<HPABCTBEHHbLIX NEPEXMBAHNAX B CBA3U C YyTPaTOM
POACTBEHHUKOB, HEBO3MOXXHOCTbIO MPOA0/IKATbh aKTUBHYHO 00LECTBEHHYO XXWU3Hb,
notepen paboThl, pacKpbiTUEM CEMENHON, BpadyebHOM TalHbl, pacnpoOCTPaHEHNEM He
COOTBETCTBYOLWWNX AENCTBUTENBHOCTN CBEAEHNIN, NOPOYALLNX YECTb, AOCTOUHCTBO UK
0esIoBYI0 penyTaunto rpakaaHnHa, BpEMEHHbIM OrpaHNYeHUEM NN NINLLEHNEM KaKUX-
nnbo npas., pusnyveckom 600, CBA3AHHOW C MPUYNHEHHbLIM YBEYbEM, NHbBIM
nospexxgeHmnem 300poBbs 1Mbo B CBA3M C 3abosieBaHMEM, MEPEHECEHHbIM B pe3y/ibTaTe
HPaBCTBEHHbIX CTpagaHUn n ap.».

PaccMoOTpuM HeKOoTOpble cny4daun noapobHee. 3a4acTyio, paboOTHUKK NpeTepneBatoT
HapyLLleHne CBOUX NpaB Co CTOPOHbI paboTogaTens. YTobbl 3aWMTUTL NpaBa rpakaaH
OCYLLIeCTBASAIOLWNX TPYAOBYIO AeATe/bHOCTb, B TPYA0BOM MNpaBe Tak Xe nNpenyCcMoTpeH
WHCTUTYT KOMIMEHCaLUM MopasibHOro Bpeaa.

Tpynoson kogekc PO (panee TK PD) npegycmaTpuBaeT, 4HTO MOpasibHbIN Bpep,
MPUYNHEHHLIN PaboTHUKY B pe3ysbTaTe aencrteun (besnenctemn) pabotonatens,
MOAJIEXXNT BO3MELLEHMIO B NOpALKe, onpenensaeMom corsawleHnemM CTOpOH TpyooBOro
norosopa.

Mo obwemy nNpasuay, MopasibHbIN Bped KOMMNEHCUPYETCA B ClyHasX HapyLUEHUS Un
nocsAraTesibCTBa Ha JIMYHble HEMaTepuasbHble Bnara (NpaBa) rpa)kaaH, B TO BPeEMS, Kak
npn HapyLweHUNn NMyLLEeCTBEHHbIX NpaB rpakgaH KoMreHcaunsa MopaJibHOro spena
[OMycKaeTcsa NNLWb B Cly4asX, ecsiv 3TO LONYyCKalT crneynasibHble 3aKoHbl. B naHHOM
c/lyqae uMeeTCs B BUOy - KOMMNEeHcaumsa n MopaJjibHOro N Myu,eCTBEHHOI0 Bpeaa
OO4HOBPEMEHHO. B 4aCcTHOCTN, 0OOHNM N3 TaKNX 3aKOHOB SABNSeTCHA TpyaooBon Kogekc PO.

Yawe Bcero, npaBo paboTHMKa Ha KOMMNEHCaUMio MOpPasibHOro Bpeaa BO3HNKaeT B
pe3ynbTaTe ero: He3aKoOHHOIr 0 YBOJIbHEHUS; NepeBoAa Ha APYryto paboTy;
HeobOCHOBAHHOIMO MPUMEHEHNSA ONCUUMNIMHAPHOIO B3bICKaHNSA; OTKa3a B NepeBoae Ha
apyryto paboTy B COOTBETCTBUN C MEAULNHCKUMN PEKOMEHAALNAMN N B APYIUX
cnydasx. [18][8]

B topuanyeckon nutepaTtype BeayTCs Cropbl N0 NOBOAY TOro, B Kakon hopme AoJKHa
OCYLLECTBNATLCSA KOMMEHCaLMs MopasbHOro Bpena paboTHuky. OaHW aBTOpPbl CHUTALOT,
4YTO 3aKOHOOaTeNb NOCTYMaeT BEPHO, NpeaycMaTpuBas AeHeXXHyo dopMy
KOMMeHCauun, Apyrmne ke nonaratoT, 4TO TaKOBOW HEAOCTATOYHO N CyLlecTByeT
HeobXoANUMOCTb BbIAENNTb ApYyrue opMbl KOMNEHCALMN.

N3BeCTHbIN y4yeHbln A.E. MalepCcTHUK NULIET, YTO: «TPYZ0BOE NPaBOOTHOLLEHWE He
PaCTBOPAETCA B Macce UMYLLLECTBEHHbIX MPABOOTHOLUEHU N HE NOABOAUTCA Mo ToT



NN UHOM BUA UMYLLECTBEHHbIX CAEJIOK».

B noanep>xKy OaHHOW NO3MUMKN BbICKA3bIBAlOTCA MHEHUSA O TOM, 4TO, €C/IN OLLeHUBATb
cTeneHb NCUXNYECKUX N PU3NYECKNX CTPadaHNIN, NCKTIOYNTENBLHO B AEHEXHOW hopMe,
HapyLWwmnTeNb HE CMOXXET MOJIHOLEHHO OCO3HAaTb CBOK BUHY, 1 3TO MOXKET NPUBECTU K
noTpebuTenbCKOMY OTHOLLUEHUIO K pabOTHUKY M ero npasaM, Tak Kak paboTtogaTenb
OyoeT NOHMMaTb, YTO BCE MOXXHO OLUEHUTb AeHbraMu. A 3Ha4YUT, NMOPOXKAAETCSH «4yBCTBO
MopasibHOM 6e30TBeTCTBEHHOCTM paboToagaTensa n oWyl eHne, YTo, NPUYNHASNA
CTpadaHus, Bcerga Mo>XHo

KOTKYMNMUTbCA».

Y4yeHble, noggep>xneatoLlime gaHHY0 MO3NLMIo, NpeasaraloT npegycMoTpeTb HapaBHe C
OEeHEe)XXHOW (hbOpPMOWN KOMMEeHCaLUMmM MOpasibHOro Bpeda U UHble aencTeng pabotogatens
MO OTHOLWIEHMIO K paboTHUKY, a MeHHO: NybinyHoe n3snHeHne pabotogatensa nepen
paboTHMKOM Npu onpeaesieHHOM Kpyre L, BO3SMOXXHO U B Npecce; Npu3HaHne CBOEN
HenpaBoThbl; NpefoCcTaBsieHNe, 3a cHeT cpeacTB paboTonaTensa CaHaTOPHO-KYPOPTHOro
nevyeHuns (Kak ogHa n3 hopM OEHEXHOM KOMNEeHcaunm) n gpyrue.

Ha mown B3rnsan, HeT HeobXxoAMMOCTU BHOCUTb AaHHble A0MNOJIHEHUSA B Tpy40BOWN KOAEKC
P®, Tem 6onee, B COOTBETCTBUM CO CT. 29 KOHCTUTYUMKN PO:

«HUKTO HE MOXXET 6bITb MPUHYXKAEH K BbIPa)XEHUIO CBOUX MHEHU MK y6exx AeHNn nnm
OTKa3y OT HUX».

IymaeTcs, 4To paboTHUKY ropa3no NpusiTHee byaeT Noay4YnTb KOMMEHCALNIO AEHbraMu,
KOTOpPbIE OH CMOXXET NMOTPATUTb MO CBOEMY YCMOTPEHUIO, U 3TO 3arnaanT ero
cTpagaHua. Torga Kak, nyb6amnyHble U3BMHEHUS, HANpPUMeEpP, MOTyT HaobopoT Aaxke
HAMOMHUTb eLle pa3 paboTHUKY 00 3TUX CTPadAHUSAX N CHOBA HAaHeCTn eMy TpasMmy. Ho,
€CTEeCTBEHHO, HEe HY>KHO 3abbiBaTb, YTO BCE 3aBUCUT OT KOHKPETHOro cybbekTa, Nno3TomMy
BbISIBUTb OMnpeaesieHHble KpUTEPUN Toro, 4To bynet 61aronpmsaTHO BAUATL Ha KaXKa0ro -
HEBO3MO>XHO.

Takxe, 3aKoHogaTeslb B HOPMATUBHO-MPaBOBbLIX aKTaX YCTaHAB/MBAET MMEHHO
OeHeXXHy hopMy KoMmneHcaunn. CnegoBaTenbHO, NPeanochi/IoK A9 U3MEHEHNS HOPMBbI
TpyooBOro Kogekca o oopMme KoMNeHcaumm - He NMeeTCH, TaK KakK N 3aKOH Un
NoA3aKOHHbIE aKTbl YHeTKO YCTAaHOBWJIN, B KAKOM (hOpMe NPONCXOAUT KOMMEHCaLNA.

Y10 KacaeTca bpeMeHn AoKa3biBaHUSA HAIMYUS MOPasibHOro Bpeda, paboTHUK MOXeET
NCronb30BaTh JitoOble CpeacTBa AOKa3biBaHUSA, B COOTBETCTBUM C pakaaHCKNUM



npoweccyasibHbiIM KOAeKcoM PO, OH MO>XeT BOCMOJ1Ib30BaTbCA NOKa3aHUAMU
cneynanncrtos, MegUUMNHCKNMUN OOKYMEHTaMU (BBIMUCKM N3 MegULUHCKOWN KapThl,
3aKJllo4eHns), AaTb cOOCTBEHHbIE 06BACHEHUS, NCNOIb30BaTb NOKa3aHWUsA cBuaeTenen, a
TaK>Xe UHble cnocobbl.

Ewe ogHMM 3aKOHOM, yCTaHaB/INBAOLWMM BO3MOXHOCTb KOMMNEHCALNUM MOpPasibHOro
Bpeda Npu HapyLEeHNN UMYLLIECTBEHHbIX NMPaB rpakaaH, aBnseTcsa 3akoH PO «O 3awnTte
npaB notTpebutenens».

[aHHbLIN 3aKOH yCTaHaB/IMBAET, YTO OTBETCTBEHHOCTb U3roToBUTENsA (MCMOJIHUTENS,
npofasLua, YrNnoJIHOMOYEHHON opraHnsaumm niam ynoaHOMOYEeHHOro UHONBUAYaIbHOMO
npeanpuHUMaTens, uMmnopTepa), HacTynaeT B (hpopMe BO3MeLLleHUs Bpena, ynnaThbl
HEeYyCTOWKU (NeHn) n KoMmneHcaumm MopasbHoro epega (n.3 ct.13, ¢T.15). Kak yxe
OTMe4asioCb paHee, MopaJsibHbIN Bped NogNeXUT KOMMNeHcauuuy b NPY HaNyYn BUHBI
HapywuTensa. ®akT OTCYTCTBUA BUHbI LOJIXKEH A0KAa3aTb CaM NMPUYNHNTENIb MOPaJibHOro
Bpena, TO eCTb Ha HEM JIeXXUT bpeMsa AOoKa3blBaHUA.

PaccmoTpuM npumMmep n3 cynebHom npakTukn r. ToMcka, Harasa4Ho NoKasbiBatoLWWi,
npuMmeHeHune cT. 1100 F'K P® B chepe npaB noTpebutenen, 06 0TBETCTBEHHOCTMH
npunynHnTens epena 6es3 y4yeta BUHbI.

Tak, K. obpaTtunacb B cya C NICKOM K TOMCKOMY ropo4CcKOMY YHUTApPHOMY
MYHULUMMANbHOMY NPEAnpUATUIO «TpaMBanHO-TposienbycHoe ynpaBaeHmne» o
KOMMeHcaunm MmopasibHOro Bpefa B pa3mepe 500 000 pybnen. cTua BbiIGBUNO C casioHa
3aKpbIBLUMMUCA OBEPAMU TpaMBas, OHa ynasia Ha acdasbT 1 NOoJydYnsia MHOMrO4YUCIeHHbIE
TeJsieCHble MoBpeXAeHUs, OTHOCALWMECH K TAXKKOMY Bpedy 3400p0Bblo. K. cHMTaeT, 4To
OaHHOEe O0POXKHO-TPaHCNOpPTHOe npoucwiecTene (ganee ATI) npon3owno no BUHe
BoOMUTENa TpamBas Y., KoTopbi He obecneynn 6Ge3onacHyo NocagkKy M BbiCagKy
rnacca>mnpos.

OTBeTYMK, BO3parkad, HaCcTanBasl Ha TOM, YTO: «OTCYTCTBOBaJIO BO3OEeNCTBUE TpaMBad
KaK MCTOYHMKA MNOBbILLEHHON ONACHOCTU Ha noTepneBLUyto, MNOCKOJIbKY OH HE HaxXOOWNJICA
B ABUXEHNWN>».

Cyn npuMeHunn cT. 1100 'K P® 06 0TBETCTBEHHOCTU NPUYNHUTENA Bpeda He3aBuCcnMmo oT
€ero BUHbI, B CBA3W C TEM, 4TO TpaMBal ABNSA€TCA NCTOYHUKOM MNOBbILLEHHOWN OMacHOCTN.
A Takxe, cT. 1068 K PD: «topnanyeckoe nmuuo nmbo rpa>kaaHnH BO3MeLLaeT Bpea,
NPUYNHEHHbIN ero paboTHUKOM NPU UCMONHEHUN TPYLOBbIX (CNYy>XeObHbIX, AOJXKHOCTHbIX)
obazaHHOCTEN».



CyAa pewnn B3blCKaTb C OTBETYMKA B MOJIb3y UCTLLA B CHET KOMMNEHCALWUN MOPasibHOro
Bpeaa 200 000 pybnen.

Taknm obpa3om, 13 NnpuBeaEHHOro gena, BUAUM, 4TO OCHOBaAHUSAMN N5 KOMMNEHCaLMK
MOpaJIbHOro Bpeda NnoTpebuntento TPaHCAOPTHLIX YCAYr CTasno: NPUYNHEHNE PU3NYECKNX
N HPaBCTBEHHbIX CTpagaHMK NoTeprnesBLIen, HapyLleHne npas NoTpedbuTtens Ha
KayeCTBEeHHOe OKa3aHue ycnyr, Ha 6e30macHOCTb OKa3bIBa€MOW YyCAYTN N NHbIE
HapyLleHnsa npas.

Ha3BaHHbIe 3aKOHbI, KOHEYHO, OXBAaTbIBAlOT HE BCe AEesHUS, CBSA3aHHbIe C
nocsAraTesibCTBOM Ha MMYyLLeCTBEHHbIE NpaBa rpakaaH. HeobxoaAnMmMo NOMHUTL, 4TO,
MNPUYNHASA UMYLLECTBEHHbIN yuwepb nuuy, eMy NpUYnHAETCa N NCUXUYeCcKuin Bpea, a,
cnefoBaTesibHO, BO3HMKAKOT OYyLUEBHbIE CTpadaHuda, nopon gaxke bonee rnybokue, 4em
npuv NPUYNHEHNN HENMYLLLECTBEHHOIO Bpea.

BO3MOXXHOCTb KOMMEHCaLuM MopasibHOro Bpeaa HanpsiMyto 3aBUCUT U OT CPOKOB. B
cooTBeTCTBUM C TK P® nckoBas AaBHOCTb pacnpocTpaHseTca Ha TpeboBaHus o
KOMMeHCaLun MopaJibHOro Bpeaa N NpPUMeHseTCs CorJlacHo obLLUM rnpasuiam.
MpennonoXxeHne o ee HENPUMEHMMOCTU, NPOTUBOPEYNIIO Obl OCHOBHbLIM Ha4anaMm U
CMbIC/TY TPaXkAaHCKOro 3aKoHoZaTe bCTBa.

Ho, paccmoTpuM gaHHyo npobnemy, HanpuMep, CO CTOPOHbI HapyLLeHNS
HenMyLLeCTBEHHbIX NMpaB noTpebutenen. CornacHo cT. 208 MK PO: «nckoBas 0aBHOCTb
He pacnpocTpaHaeTCca Ha TpeboBaHMA 0 3aWNTE NINYHBbIX HEUMYLLLECTBEHHbIX MPaB U
OPpYrnx HemaTepuasnbHbiX 61ar, Kpome cnyyaes, NPefyCMOTPEHHbIX 3aKOHOM».,

Takum obpa3oM, MOXXHO cAefnaTb BbIBOA, YTO UCKOBAs AABHOCTb HE pacnpoCcTpaHsaeTcs
Ha TpeboBaHMAa NoTpebuTena No NoBoay KOMMeHcaUnmnm MopasabHOro Bpeaa 3a
HapylleHne HenmyuleCTBEeHHbIX npas. HO 3TO He Tak, B CBA3W C TeM, 4To: n. 7
MocTaHoBeHNA NneHyMa BepxoBHoro Cyga P® Ne 10, ycTaHaBNMBaET, 4TO Ha Takue
TpeboBaHMAa NoTpebuTens, CPOKM NCKOBOWN AABHOCTU pacrnpoCTpPaHATCA. A UMeHHO: «B
cnyydae, korga TpeboBaHMe 0 KOMMNEHCAUWUW MOPasiIbHOrO BpeAa BbiITEKAET N3 HaPYLLUEHUS
MMYLLLECTBEHHbIX UIW UHbIX NpaBs, 415 3alNTbl KOTOPbIX 3aKOHOM YCTaHOBJIEHa NCKOBas
0aBHOCTb UM CpoK obpalleHns B cyd, Ha Takoe TpeboBaHMe pacnpoCTPaHATCS CPOKMU
NCKOBOW OABHOCTW nnun obpalleHnsa B Cyd, yCTaHOBJIEHHbIE 3aKOHOM A1 3alWUThbl MPas.,
HapyLleHne KOTOPbIX MOBJIEKIO NMPUYNHEHMNE MOPaJIbHOI0 Bpena».

YTo KacaeTcs cnocoboB KOMMeHcaLUmMm MopasbHOro Bpeda, To cornacHo ct. 1101 MK PO,
KOMMeHCcaums MopasibHOro Bpeda OCyLEeCcTBSETCA B AeHeXHOW hopMe.



B cooTBeTcTBUM C N. 8 NocTaHoBneHus MNneHyma BepxosHoro Cyaa P® ot 20 aekabps
1994 r. Ne 10 «<HekoTOpble BONPOCHl NPUMEHEHNA 3aKOHO4AaTes/IbCTBA O KOMMeHcauuun
MOpaJIbHOro Bpefa»: «Npu paccMoTpeHnn TpeboBaHUn 0 KOMMEHCaALUN NPUYNHEHHOI O
rpa>kgaHWHy MopasibHOro Bpefa HeobxoanMo y4nTbiBaTb, YTO MO NPABOOTHOLWEHUSAM,
BO3HUKLWIWM rocsie 3 aBrycta 1992 r., KoMmneHcaumnsa onpenenseTcsa CyaoM B JeHEXXHOMN
NN NHOW MaTepunasibHOW hopMe, a No NPaBoOOTHOLLEHNSM, BO3HUKLUMM nocne 1 aHBap4
1995 r., - TONIbKO B AieHeXXHOW (popMe, HEe3aBNUCUMO OT NoAJieXXallero BoO3MeLLeHNIo
nMyLLecTBEHHOro Bpega». icxona ns atoro, Cya pewaeT BONPOChl 0 pa3Mepe u cnocobe
KOMMNeHcauunu.

MocTaHoBeHMe neHyma BepxoBHoro Cyga P® oT 15 utoHA 2010 r. Ne 16 «O npakTuke
npuMeHeHUs cyaamm 3akoHa Poccunckon depepauymm «O cpencTBax MacCoBOW
MHopMaumm» B M. 38, TaKXXe yKa3blBaeT Ha AeHEeXHYI0 (DOPMY BblparkeHUs
KOMMNeHCcauMn MopaJibHOro Bpefa, U yctaHaB/IMBaeT Leslb KOMMNeHcauuu -
KOMMNEHCNPOoBaTb NMNoTepnesBLIeMY NnepeHeceHHble UM (pusnyeckme nam HpaBCTBEHHbIE
cTpagaHusa (cT. 151 MK PO). Monarato, 4TO eule ogHON Lesibio KOMNeHcauum aBnaseTcs -
BOCMUTaTesIbHOE BO3EeNCTBME Ha BUHOBHOIO IMLLA, @ Tak>Xe BoCnuTaHue B obuiecTse
HeTepnMMOCTN K NPOTUBOMPaBHOMY MOBEAEHUIO.

ickoBoe TpeboBaHMe 0 KOMMNEHCALIUM MOPaJIbHOro Bpea MOXXHO MoAaBaThk, Kak B
CoCTaBe OCHOBHOMo TpeboBaHUs, Tak U B KQYeCcTBe OTAe/IbHOro JOKYMEHTa.
HeobxoanMo NOMHUTL, YTO C/IOBA HY>XXHO NOAKPENISATb pakTaMn 1 AOoKa3aTeNbCTBaMy,
a Tak>xe Hambonee NOHATHO U AOCTYMNHO U3NiaraTb cBoOU TpeboBaHus.

KOHEYHO, HUYTO He 3anpeLlaeT NPUYNHUTESNIO Bpeaa CriagnTb CTpagaHus
nocTpagasBLUEero nua Bo BHecyaebHOM nopsake. B HacTosuwee BpeMs, Ha NpakTuke,
CTOPOHbI CTapaloTCA pewnTb CNopbl, He goxoas Ao cynebHoro pasbupaTtenbcTBa, Beab
MUPHLIN cnocob pa3pelueHns cnopa, bonee BbICTPLIN, N MeHee 3aTpaTHbIN, HO caAenaTb
3TO yfaeTcsa He BCeM, 1 Torga TpebyeTcsa nomoLlb cyna.

2.2 NMPOBJIEMbI ONPELEJIEHNSA PASMEPA
KOMMNEHCAUUN MOPAJIbHOIO BPELA

HecmMoTps Ha To, 4TO B OCHOBHOM MCMO/b3YEeTCA AeHexXHasa hopMa KoMneHcauumu,
CTOPOHbI MOTyT YTBEPAUTb MUPOBOE COrnalleHne u BoibpaTb Apyryto opmMy no cBoemMy
YCMOTpPEHMI0. B NpaBONpMeEHNTENbHOW NPaKTMKe CYyLLLEeCTBYIOT pa3Horjacmsa no rnosoay
onpeneneHns pasmepa KOMMeHcaunm MopasabHOro Bpeaa.



B n. 8 NocTtaHoBneHus NneHyma BC Ne 10 cka3aHo, 4TO: «pa3Mep KOMMNeHcauun 3aBnucuT
OT XapakTepa 1 o6bemMa NPUYNHEHHbIX NCTLY HPABCTBEHHbIX NN (PU3NYECKUNX
CTpafaHuN, CTEeNeHU BMHbI OTBETYMKA B KaXXA0M KOHKPETHOM CJly4ae, UHbIX
3aC/Iy>KUBaoLWNX BHUMAHNA 0B6CTOATENbCTB, N HE MOXKeT BbITb NOCTaB/IeH B
3aBUCMMOCTb OT pa3Mepa YA0BJSIETBOPEHHOIO NCKa O BO3MELLEHNN MaTepunasibHOro
Bpena, YObITKOB 1 opyrux MatepuasbHbiX TpebosaHun. Mpn onpepeneHnn pasmMmepa
KOMMeHCauun Bpeda AO/DKHbI yYNTbIBaTbCA TpeboBaHMA pa3yMHOCTU U
CrpaBensiInBOCTU».

CoOTBETCTBEHHO, Pa3yMHOCTb W CNPaBed/IMBOCTb O3HAYaloT, YTO: YeM bonbLue
CTpadaHui NnepeHec YenoBek, TeM Hosibllas CyMMa KOMMEHCALWM eMy NofaraeTcs u
HaobopoT. Ho, Cyaibl 3a4aCTYyl0 He MPUAEPXKUBATCA €ANHON NMPAKTUKN 1 MPUCYXXAA0T
pa3Hble CyMMbl KOMMNEHCALUMWN B CXOXKUX CUTyauusix. Kpome Toro, uMeeT MecTo
cyOelnckoe yCMOTPEeHME, KOTOpOe CKJ1aAblBaeTCs Ha OCHOBE BOCMUTaHUs, obpa3oBaHus,
>KM3HEHHOr 0 OnbiTa, OTHOLUEHUM K MOPaIN N HPABCTBEHHOCTU N COBCTBEHHONO MHEHUS
no nesny, KOTOPOe MOXKET OT/IMYATbCSA OT MHEHMS UCTua.

3aKoHO4aTeNIbCTBOM B HacToOsILLEee BpeMS He YCTaHOBJIEHbI pa3Mepbl KOMMNEHcaLnK, He
YCTaHOBJIEHbI TaK e Crnocobbl OLLEHKWN CTpadaHunin, no3TomMy cyaebHblie opraHbi
HaxXo4ATCs B TPYAHOM MOJIOXKEHUN, TaK KaK MMEHHO OHU O0JIXKHbI pewaTb BONPOChl 0
pa3Mepe KoMneHcauun. K coxaneHuto, 3a4acTyto pa3Mmepbl KOMMEHCaLNN CAINLWKOM
3aHM>XEHbI, YTO NPUBOAUT K HECNPaBEAIMBOCTMW, NO3TOMY AaHHYIO npobnemy
HeobxoaAMMO pelaTb.

NHTepeceH thakT, 4T0: «B Poccmm npu cocTtaBseHuUn Brog)eTa CTpaHbl €XXerogHo
3aKJlagblBaeTCs onpeneneHHasa geHe)xxHas CyMMa Ha KOMMeHcauuo Bpeaa,
MPUYNHEHHOr0 roCy4apCTBOM FpakgaHaM. Hanpumep, 3To MoOXXeT ObiTb HE3aKOHHOE
3aKJIlo4YeHMe nog CTpa)kKy nam ocyxageHume», nuwet M.X. Hexan.

B cT. 151 TK P® ycTaHOB/IEeH psaa KpUTepmues, KOTOpbIe OO0JIKEH YYNTbIBaTb Cy NMpw
onpeneneHnn pasMmepa KoMrneHcaumnm MmopasbHOro Bpea: «CTeneHb BUHbI HapyLunTens;
cTeneHb PU3NYECKNX U HPABCTBEHHbIX CTPadaHNN, CBA3AHHbIX C UHAWBUAYAIbHbIMU
0COBEHHOCTAMM NMLUa, KOTOPOMY NPUYMHEH Bpen; UHble 3ac/lyXXMBatoLWmMe BHUMaHNS
obcTtoaTenbcTBa». [17][9]

CywecTByeT N pan A0MNOJIHUTENbHbIX KpuTepues - B CT. 1101 'K PO: «y4yuTbIBaoTCA
TpeboBaHMA pa3zyMHOCTN N CNPaBenJIMBOCTU; XapakTep (PU3N4YeCKUX N HPaBCTBEHHbIX
CTpajaHWN LO/DKEH OLEeHNBaTbCA CY0M C Y4eTOM (PaKTUYEeCKUX 06CToATEeNbCTB, Npu
KOTOpPbIX Bbl1 NPUYNHEH MOpasibHbIVM Bpea, U MHONBUAYaJIbHbIX 0CObeHHOoCcTeNn



NoTEpPreBLLEro».

YTo KacaeTcsa hakTn4eckmnx obCcToaTenbCTB Aena n HANBUAYyanbHbIX ocobeHHoCTeNn
rnoTepnesLlero, To OHU ABNAIOTCA PaKTOpaMn, KOTOpPble YTOYHAIOT XapakTep CTpadaHun.
Torga Kak BUHa NMpUYNHNTENS Bpeda He OKa3lbiBaeT 0CoB0Oro BANSAHNA Ha CUY
CTpafaHun notepneswero, nuweT T.MM. byaskosa.

'K P® He pacKpblBaeT BUAblI MHAMBUAYANIbHbIX 0COOEHHOCTEN 1L, KOTOpble MOryT
BAMATbL Ha pa3Mep KoMrneHcaumu. MNMonarato, 4To Npu y4eTe AaHHbIX 0COBeHHOCTeN
rnoTepneBLUEero, Ba)XKHy poJib UrpaeT TOo, 4TOo y BCcex noaen 60n1eBon Nopor pa3Hbin 1
dunsnyeckyto 601b BCe NEPeHOCAT Mo-pa3HOMY, C/iefoBaTeNIbHO, UHAUBUAYAJIbHEEe
ocobeHHOCTKN, Hanpumep, pebeHKa 1 B3pOCsIoro YesioBeka MMeT oT/In4ums. NosTomMy, Kak
BEpPHO yKa3biBaeT B. YCKOB: «bbi1s10 6bl HEMpaBUbHbIM CHUTATb, YTO yAap O0ONHAKOBOM
Cuibl NO nyy npodeccrnoHasnbHOro bokcepa n MmanoneTHero pebeHka NMPUYUHNT UM
0OVHaKOBYIO husnyeckyto 6onb, a cnegoBaTesibHO, U OAVHAKOBbLIN MOPasibHbIA Bpea».

OueHuBas pa3Mep KOMNeHcauuu, Heobxoanmo YHYNTbIBaTb N MaTePUaJibHOE MNoJioxKeHne
npnanHNTENA Bpenda, rnpn 3ToM rnoaoxeHme ncTtua (I'IOTepI'IEBLLIEI'O) HE YYNTbIBaeTCA.

B noka3aTenbCTBO 3TOro, A.M. Spaenesckmuin NpUBOANT TakKOW NpUMep: «NpearosioxunmMm,
OBYM NoTepneBWwnM NpUYNHeHbl OANHaKOBbIe CTpafdaHusa (Nerkuin spen 340P0BbI0), Npu
3TOM rooBOW A0X04 OLHOIr0 U3 NOTepneBLWmnX NpesbilaeT rogqoson goxon apyroro B 10
TbiC. pa3. [IOHATHO, 4TO OAMH N TOT XXe pa3Mep KOMMeHcauun npmuHeceT nepsomy
noTepneswemy ropa3go 6osbLuve NosoXnTeNbHbIE SMOLUN MO CPAaBHEHUIO CO BTOPbLIM.
Ho 3TO He 03Ha4aeT, 4TO UMYLLEeCTBEHHOE MNOoJIOXKEeHne noTtepnesLlero cienyetr
y4YnTbIBaTb NpWY onpenesieHnn pasMepa KoMneHcaunum MmopanabHOro Bpena, Tak Kak
MPUCY>XAeHne pa3HblX pa3MepoB KOMMeHcaLnn 3a O4NHaKOBble CTpadaHus
NpoTuBOpPEYMNsIO Bbl NPUHUKMMNAM pa3yMHOCTU U cnpaBedanesocTu (cT. 1101 K PD)».,

HecMoTps Ha 3TO, pA4 YYEHbIX CYMTAIOT, BCE XKe, HE0OX0AMMbIM NMPU onpeaeneHnm
pa3Mepa KoOMMeHCcaun yunTbiBaTb N MaTepMaibHOE NOSI0XKeHNEe noTepneswero. Tak, B.
YckoB 6epeT 3a OCHOBY aHaJIOrNYHbIA NpuMep ¢ boraTbiM N 6€AHLIM YeNI0BEKOM, HO
yKa3bIBaeT, 4TO AJ1S AOCTUXKEHUS NOJIOXKUTENbHbLIX SMOLMIA, COPa3MepPHbIX
nepeHeceHHOMY MopaJibHOMY Bpeny, 6oratoMy Heobxoanma 6onee KpynHaa oeHexxHas
CyMMa, Hexxenun 6egHoMy, Tak Kak nocnegHuin bygeT cHacTamB, NOAYy4YnB 1 HEBObLUYIO
CyMMYy.

Mos To4Ka 3peHnda oTm4aeTcsa oT nocnengHen. C4mTalo, 4TO 3a OAMHAKOBbIE CTpadaHnA
HeobxoanMMo YyCTaHaBJ/INBaTb OLAVHAKOBbIN pa3Mmep KoMneHcauunn, HO C y4eToMm
NMHONBMNAOYaJIbHOCTU NNLU N NHBbIX KpUTEpues, nepevnciieHHbIX B 3aKOHe, 3TO NMO3BOJINT He



[OMYyCTUTb HapyLleHMe OCHOBHbIX MPUHLMIMOB 3aKOHOA4aTeNbCTBa PO.

Tak>Xe, ec/in MopasibHbIN Bpef cBsA3aH ¢ genctemamm CMU (cpencts MaccoBown
MHopMaLmMKn), To: «Cyn, onpenensas pasMmep KoMneHcauMm MopasibHOro speaa, A0/KeH
y4eCcTb XapaKTep n cogep>xaHme nybnnkaunm, a Takxe cTeneHb pacrnpoCcTpaHeHUS
HeOOCTOBEPHbIX CBeAeHUN». B cooTBeTCcTBUM C N.15 MNocTaHoBAeHUA NneHyma:
«nogsexaulas B3bICKAHUIO CyMMa KOMMeHCaLnm MopasabHOro Bpeda goskKHa bbiTb
copa3MepHa NPUYNHEHHOMY Bpeay N He BECTU K yLeMeHNto cBoboabl MacCOBOWN
MHOpMaLMK». DTO O3HAYaeT, 4TO CyMMa KOMMEeHCcauun, KoTopas B3bICKMBAETCA C
oTBeT4YMKa (CMW), He gomkHa NpuBecTn K BaHKPOTCTBY AAaHHOM OpraHu3aunm, Ho, B TO
Xe BpeMs, fosKHa bbITb MakCMMabHO copa3MepHa npunyinHeHHomy Bpeny. C.B.
[MoTaneHKo nNuLleT:

«TakKoW noaxon COOTBETCTBYeT NpaBoBon no3uuum EC no npasBam 4enoBeka,
BblCKa3aHHOM B ero noctaHossieHUn oT 13 utonsg 1995 r. no geny Toncrton-
Mwunnocnasckun npotme CoeanHeHHoOro KoposescTBa».

B To »xe BpeMs,, He06X04MMO y4eCTb CTeMNeHb BUHbI CaMOro NoTepreBLUero (Mctua) un
NPUYNHHO-CNEACTBEHHYIO CBA3b €ro AeNCTBUIA C HAaCTYNMBLUMM BpeaoM. Hy>KHO
NpPoBepUTb PaKT OTCYTCTBUA YMbIC/Ia B AENCTBUAX N 6e30enCcTBMAX NoTepreBLUero.

A.M. DpaeneBcKM BBE HOBYIO KaTeropumio «6asmcHbIN YPOBEHbL» MNpPU pacyeTe
KOMMeHcauunu, 3a pa3nnyHble npaBoHapyLlweHnsa. B cooTBeTCTBUN C LaHHOW MeTOONKOWN,
pa3sMep KOMMNeHcaunm 3aBUCUT OT TOr0, HAaCKOJIbLKO OMnacHO npasBoHapyLleHue. Npu 3ToM
OH NpuBOAMT Tabsnuy C NpaBoOHapPYyLWEHNAMUN U pa3MepPOM KOMMeHCaunin 3a HUX, B35B 3a
ocHoBy MPOT (MMHMUManbHbIN pa3Mep onasbl Tpyda). Hanpumep, 3a HapylleHne
MMyLLECTBEHHbIX NpaB notpebutenen - 25 MPOT, a 3a NnpecTynJeHuns, NnoBieKLune
TSOKKUA U CpefHen Ta)XecTu Bpen 340posbto - 1000 MPOT. Takum obpa3om, bypeT
YYUTbIBATbCA N MHPNALNA OeHer Npu onpenesieHnn pasMepa v CJI0XKNTCA
eonHoobpa3Has NpakTuKa B cydax, HO C y4eTOM eCTeCTBEeHHbIX OTCTynneHunn. [17][10]

A.M. DpaeneBCcKMi BbiICKa3blBaeT MHEHME, YTO: «MMEHHO BepxoBHbin Cyn PO gonxxeH
npeanoXXuTb cynam obwmm basnc ana onpegeneHnsa pasMmepa KoMmneHcaumm
MOpaJibHOro Bpeda, oCTaBAsasA NpU 3TOM AOCTAaTOYHbIM NPOCTOP YCMOTPEHUIO cyaa npwu
pelweHnn KOHKPETHbIX Oes».

MHOrve y4yeHble corsiacHbl € no3numen A.M. 3paeneBckoro o HeobxoammocTun
BbloeneHnsa «ba3ncHOro ypoBHsS».



Hanpumep, 3.5. XaB>XX0OKOBa nogaep>XmBaeT BbICKa3aHHYIO MO3ULUMWIO U NofaraeT, 4To
HeobxoOnMo onpenesnTb MUHMMallbHblE U MaKCUMasibHble NMpefebl KoMneHcaunm
MOpaJibHOro Bpefa No KOHKPEeTHbIM NMpaBOoHapyLeHNnsaM, a cyay npenocTtaBnTb
BO3MO>XHOCTb C y4eTOM 0OCTOATEeNbCTB Aesla, U3MEeHATb pa3Mep KOMMeHcaumu.

NHOro MHeHusa Npnaep>Xx1MBaroTCs y4eHble, cymTaowme, 4To HeobxoaonMocCTb
ornpenesnieHNsa YeTKUX KpUTepmes onpenesieHns pasMmepa KoMrneHcaumm oTCyTCTBYeT.
Tak, A.B. BopobbeB, cHnuTaeT, 4To MmeToamKa A.M. DpaeneBCKOro y4nTbiBaeT NnWb O0OUNH
KPUTEPUN - XapakKTep OesHUs, B TO BpeMsa Kak Npu onpenesieHnn pasMepa KoMneHcaumm
MOpaJibHOro Bpega Heobxo4AMMO y4nTbiBaTb U Apyrmve akTopsbl.

Mo MHeHwuto E.lM. Peabko B 3aKOHE HAMEPEHHO He 3aKPEernJieH pa3Mep KOMMNEHcaLun n
MeTOAMNKA OLEHKN CTPadaHMM nuua. B CBA3K C 3TUM OH NULLET, YTO CYA A0JIXKEH
onpenensiTb pasMep KOMMNEHCALUN NCXOAS N3 KaXK[A0ro KOHKPETHOro csy4yas oTAenbHo,
cobnonasi SKBMBAJIEHTHOCTb.

Ha mon B3rnan, YCTaHOBUTb eaNHbIN pa3Mep KoMneHcaunMn ona KOHKpPEeTHbIX
I'IpaBOHapyLLIeHI/IVI HEBO3MOXXHO. [laHHbIN BOMpocC HeobxoanmMo pewaTb B 3aBUCUMOCTU OT
KOHKPETHOro Aesia.

B Hayke 6bi21n NOMbITKN YCTAaHOBUTbL pa3Mepbl KOMMEeHcaumMm MopasibHOro speaa, B
4aCTHOCTK, No TpyaoBbIM cnopaM. b.U. CocHa u I.K. ABOpPHUK, CHNTaOT, 4TO HeobXoanMMO
co3faTb «npefesbl KoMMNeHcaunm MopasibHOro Bpeaa B TPYLOBOM 3aKOHOLATEIbCTBE>.
Hu>xHUM npegenom bynet cymma 3apaboTHOM NaaThl 3a MeCsL, @ BEPXHUM - CyMMa CeMU
3apaboTHbIX NnaT.

M.H. ManeunHa, Takxxe npeanaraeT BblAe/INTb TakKMe KpuUtTepumn onpeneneHns pasmMmepa
KOMNeHcauuun sBpena paboTHUKY, KaK: «MaTepuasibHOE NOJIOXKEHNE NOTepPneBLUEro;
Hasn4yme nnn oTCyTCTBUE APYIrMX NCTOYHUKOB 40X0Aa; Han4nue ninm oTCcyTcTBmue
HEeTPYAOCMOCOBHbIX MXANBEHLIEB B CEMbE NOTEpNEBLUEro; COCTOSAHME 300POBbA.
CoOTBETCTBEHHO, pa3Mep KOMMeHcaunm fosmKeH bbiTb Bbile, ecsim paboTHUK He nMmeeT
OPYrnx NCTOYHMKOB A0X04a, B COCTaB ero CeMbUW BXOAAT HETPYA0CNOCObHbIe
MXKONBEHLUbI U TaK ganee».

Ho pnsnyeckme n HpaBCTBEHHbIE CTPafaHUsa paboTHMKaA, CYMTALO, HANPAMYIO HE 3aBUCAT
OT ero yCcsioBMi TpyAa 1 OT 3aK/II04EeHHOro MM Tpy4OBOro AOroBopa, caenoBaTesbHoO,
pacCcYnUTbiBaTb pa3Mep KOMMNeHcaunum ncxonsa n3 3apabotHonm nnaTtel paboTHUKA, Ob1s10 6bl
- HE KOPPEKTHO 1 He cnpaBennmeo. Tem 6onee, pa3mMepsbl NAaThl Y pa3HbiX Al0AEN MOTYyT
KapOWHaibHO OT/IMYaThCA. Tak, 3a 0AMHAKOBbIE CTpadaHuns, paboTHUK c bonbLien
3apnaaTon Nosy4YnuT, HECOMHEHHO, 60NbLUYIO BbIroAy, 4emM paboTHUK y Koro 3apaboTHas



naaTa MeHble. NMoagobHoro ywemMmneHnd rnpas A0MNyCKaTb HeEJIb3A.

CornacHo cT. 15 3akoHa P® «O 3awmTe npaB noTpebutenen», paamep KoMneHcayum
MOpaJibHOro Bpefa onpeaenseTca CyaoM 1 He 3aBUCUT OT pa3Mepa BO3MeLleHUs
nMmylLecTeBeHHoro epega. lNocraHosneHue lNneHyma BepxosHoro Cyana PO Ne 17 B n. 45,
Tak>Xe pa3bsACHSET, 4TO: pa3Mep OEeHEXXHON KOMMNeHcaunum He MoXKeT BbiTb NocTaBsieH B
3aBUCMMOCTb OT CTOMMOCTHN ToBapa (paboThbl, yCAYyru) nnm cyMmbl nogsexxawien
B3bICKaHUNIO HEYCTOMKN. «Pa3Mmep KOMNeHCcaLnm MopasibHOro Bpea B Ka>Kaom
KOHKPEeTHOM CJlydae O0JIXKeH onpenensaTtbCs CyaoM C y4eTOM XapaKTepa NpUYnNHEeHHbIX
notTpebunTento HPaBCTBEHHbLIX U (PU3NHECKMX CTPadaHMUN NUCXOANA N3 MPMHLUKNA
pa3yMHOCTU 1 CrpaBeasinBOCTU».

B topuanydeckon nutepaType BCTpeYaeTCa MHEHMNE, B HaCTHOCTU, KOTOpoe noapobHo
n3naraet M.H. ManenHa o He0BX0AMMOCTKN BBEAEHNA B 3aKOHOAATENLCTBO PD
KpuTepues onpeaesieHns pasMmepa KoMneHcaumm, npu HapyweHnn rpax aHcKunx,
CeMenHbIX, TPYOOBbIX Mpas.

Tak, NnpennaraeTcs BBECTU: BO-NEPBbIX, 06 Me KpUTEpUM onpeaesneHns KomneHcaumm
HENMYLLLeCTBEHHOIr0 Bpeaa, NpuMeHsieMble Npu HapyLweHumn ntboro cyb bLekTUBHOIo
npaBa; BO-BTOPbIX, YaCTHblE (OOMNOJIHUTESNbHbIE K 0OLWMM) KPUTEPUM, UCTMOJIb3YEMbIE MPU
HapyLLeHNN KOHKPEeTHOro cybbekTUBHOI0 NpaBa; B-TPeTbnX, 06LLMe OCHOBaHUSA

MOBbILLIEHUS N CHUXXEHNS B3bICKUBAEMOW KOMMNEHCALU NN HENMYLLLECTBEHHOI 0 Bpeda. [16]
[11]

MNepBbie - 06LME KPUTEPUN BO3SMOXKHO MPUMEHATb NPpU HapyLlleHnn aboro
CybbeKkTMBHOIro npasa (rpa>xgaHCKoro, CEMeNHoro, Tpyn4oBOro), ecim KoMneHcauus
MOpaJibHOro Bpefa ABAsgeTca 4oNYyCTUMON. TaknMun obLmMMmn Kputepmamm A0J>KHbI ObiThb:
dopMa 1 cTeneHb BUHbI HapyLuTens (To eCTb, NPU YMbILWIEHHON (POpMe BUHbI pasMep
KOMMNeHcaumn gosmkeH bbiTh Bbile, YEM MPU HEOCTOPOXKHOCTU yKa3biBaeT aBTop), a
Tak)xe oblecTBeHHas oueHKa gencremsa (besnencTemns), Bol3BaBLUEro Bpes
(HeobxoamMa oNa NCKAKYEHNA CyObEeKTMBHOM OLEHKW NMPOon3oLleallero noTepnesLlnm).

Y10 KacaeTcq YaCTHbIX (AOMNONHNTENbHbIX) Kpunutepmnes oripegesieHnsda pasMepa
KoMneHcauun, To M.H. ManenHa pa3srpaHnymBaeT NX B 3aBUCMMOCTW OT HapyLleHUA
KOHKPETHOro Cy6'beKTVIBHOI'O npasa nuua. Tak, Npu nocaraTenbCTBe Ha 3400POBbe NNLa
N NPUYNHEHUN eMy (PU3NYeCcKoro Bpefa, YaCcTHbIMU KpUTepusamMu 6y,EI,yT: BUO N CTelrneHb
TAXKeCTU nospexxgeHnmsd 300p0oBbA.

Mpu nocaraTenbCTBE Ha NPaBO YeloBeKa Ha B1aronpuATHYIO OKPY>KaloLLylo cpeqy,
JOMOJIHUTESIbHBIMU KPUTEPUAMN BYOYT: «BUL U CTEMNEHb TAXXECTU NOBpeXX4eHUs



3[10POBbS; POXKXLAEHNE AEeTEN C BPOXKAEHHON NaTonormen, obycioBneHHON
HebnaronpmnaTHOW OKpy>XatkLwen cpegon». M.H. ManenHa cunTaeT, 4TO pebeHOoK B
noaobHOM cnTyaunmn SBNsSeTCA NoTepneBLUnM, 3TO O3HAYaeT, YTO OH MMeeT NpaBo Ha
KOMMeHcauuno MopasibHOro Bpena. Kacaemo poantenen, HeobxoamMMo y4nTbiBaTb X
nepexuBaHus, B CBA3MN CO CJIOXKUBLLUENCA CUTYaLMEN N OHN TaK)Xe MMelo NpaBo Ha
KOMMeHcauuto.

Mpwn HapyLeHNN NpaBa YeslI0BEKa Ha UMS, KpUTEPUEM ornpenesieHns pasMepa
KOMMeHcaumn A0JIXKHO ObiTb - KOJIMYECTBO 1L, Y3HaBLIUX O HapyweHun. M.H. ManenHa
OTMeYaeT, YTO, 3TO He AO0JIKHO BblTb KOHKPETHOE YUCJI0 NINL, 3TO MOTryT ObIThb,
Hanpumep, Koasern no paboTte, KOMNaHNSA Ha AHE POXXAEHUN UK BoobLLe
HeonpeneneHHbI Kpyr nul. Pasmep KoMneHcalun, COOTBETCTBEHHO YBEJINYMBAETCS B
3aBUCMMOCTU OT YUCJa 3TUX JINLL.

[Mpwn HapylweHNN NpaBa Ha 4eCTb, AesIoBYl0 penyTauuto nmua, M.H. ManenHa npennaraet
YY4UTbIBaTb TPU KpUTepma: obLEeCTBEHHYIO OLLEHKY XapaKTepa u coaep>XaHus
pacrnpoCcTpaHeHHbIX CBegeHUN; chepy pacnpoCcTpaHeHMA nopoYawmx ceegeHnn (B cetun
NHTepHeT, B hupMe nnm cpeamn cocenen); coctas nL, KOTOPbIM CTasIN U3BECTHbI
rnopoYvawime nmuo ceegeHus. MNMpu 3ToM, pa3Mmep KOMMeHcaumm 0oKeH bbiTb Bbile, ecnn
CBeOeHus CTasan N3BeCTHbl Hanbonee 6aM3kKoMy ona nmua Kpyry obuwieHns, 3HaKOMOMy C
ero nesTeNlbHOCTbIO.

B pa60Te M.H. ManenHbl NpUBOOATCA U NHble YAaCTHbIE KPUTEPUN B 3aBUCUMOCTU OT
HapyLleHNA KOHKPETHbLIX Cy6'beKTI/IBHbIX npaB nny.

Mo noBoAy 06X OCHOBAHWUIA NOBbLILLEHUS U CHUXXEHUA pa3Mepa KoOMMeHcauum
HEeMMYLLECTBEHHOr 0 BpeAa, aBTop NULLIET, YTO OHU 3aBUCAT OT KOHKPETHbIX
06CTOATENbCTB AE€Na N OT YCMOTPEHUSA Cyaa.

Tak, K 06LLMM OCHOBaAHMSAM MOBbLILLEHUS pa3Mepa MOXXHO OTHECTU: «NPUYNHEHMNE
0OHOBPEMEHHO MOpPaJIbHOro N hU3NYECKOro Bpeda npu HapyLweHnn oaHOro
HENMYLLEeCTBEHHOrO MpaBa; HaCcTyMnJieHe HeMaTepnasibHOro Bpea B CBSA3M C
OOHOBPEMEHHbIM HapyLLUEHNEM HECKOJIbKMX HEUMYLLIECTBEHHbIX NpaB».

K 06WMM OCHOBaAHNAM CHUXXEHWS pa3Mepa KOMMeHCcaLUnn, OTHECTU: «popMy 1 CTeMNEHb
BUHbI MOTEPMNEBLLEr0; UMYLLLIECTBEHHOE MOJIOXKEHNE FpaXKJaHWHA - NPUYNHUTENS Bpeaa;
NCTeYeHne OINTEeNbHOro Nnepmnoaa BpeMeHn Nocae BO3HUKHOBEHWS Bpeda npu
ornpeaeneHHbIX yCNoBUAX; NPUHATNE Mep HapyLlunTenem K 4o6poBoSIbHOMY
Crna*XuBaHMO NOCeACTBMIA MPUYNHEHHOMO HEMMYLLLECTBEHHOI O Bpeaa».



MpoaHanm3nposaB gosoabl M.H. ManeunHsbl, 0 uenecoobpa3HOCTN BblAENEHUA OAHHbIX
KpUTepues npuv onpenesieHnn pasMepos KOMMeHCaUMmMm MOpasbHOro Bpeaa, 8 npuwia K
BbIBOAY, YTO AaHHbIE KpuTepumn TpebytoT 4opaboToK 1, BO3MOXKHO, U34aHNA OTAEIbHOro
aKTa, BCECTOPOHHE pacKpblBatloLLero npenjlioXXeHHble Kputepun. A UMeHHO, 451 TOro,
4TOObI Y Cyn0B Oblsla peasibHass BO3MOXXHOCTb MN0JIb30BaTbCA AAaHHbIMU KPUTEPUAMU,
HeobX04MMO MO KaXKAO0MY U3 HUX CO34aTb LWKany, onpenesfiowyo, HaCKOJIbKO pasMep
KOMMeHcauuu, HanpuMmep, Npu yMmbicie notepnesLwiero byaet oT/iM4aTbCa OT pa3Mepa
KOMMEeHcaunn npm HEOCTOPOXKHOCTU; KakmuM obpasom byneT BbiaBNATLCA: obuiecTBeHHas
OLEeHKa fesaHnda NpuYnHnTena spena, KoJim4ecTso SN, KOTOPbIM CTasio U3BECTHO O
HapyLleHN rnpaBa YesoBeKa Ha NMS N NHble 0bCcToATeNbCTBA.

B LuesioM, 4TO KacaeTcs pa3Mepa KOMMeHCcaLun, TO HYXKHO YYUTbIBaTb, YTO HebosbLLon
pa3Mep KOMMNeHCaLun 1 NMoJHbIA 0TKA3 OT Hee - 3TO pa3Hble BeLlW, N03TOMY pa3Mep
KOMMeHcaLuunm MoXeT bblTb paBeH HeDONbLLINM, CUMBOJIMYECKMM CyMMaM, HO 3TO, BCE XKE,
6yneT KoMrneHcaunen, B TO BpeMs Kak 0TKa3 cyZla B KOMMeHcaLuum MopasabHoOro Bpeaa,
MOXXeT OblTb INLLb B NPeayCMOTPEHHbIX 3aKOHOM C/ly4asX.

HeobxoanMoO OTMETUTb, YTO pa3Mep KOMMNEeHCaLUM yMEHbLLIAETCH UM B HEW OTKa3biBalOT
npu rpybon HEOCTOPOXXHOCTK NOTEPMNEBLLUEr0 U OTCYTCTBUU BUHbI NPUYNHUTENA Bpeaa B
C/lydasaXx, Korga ero oTBeTCTBEHHOCTb HacTynaeT He3aBUCUMO OT BUHbI (CT. 1083 MK PO).
Ho, ecnu Bpen NpUYNHEH XXU3HW UK 340POBbIO JIMLA, TO OTKa3 B KOMMeHCcauunun
HeLonyCTUM.

Mpu Hann4yuu Bpeaa 340POBbIO, BYAYT YyUMTLIBAaTLCSA CTPAaaHNSA, KOTOpPble UCTel
NepeHec, a TakXXe KOTOpPble MOryT BO3HMKHYTb Yy Hero B byayLiem, B CBS3U C AaHHbIM
Jlenom.

Kak y>e roBopunioCb Bbillle, Cy, OO/DKEH YYUTbIBATb CTEMNEHb, @ TaKXXe XapakTep
hU3nYeCKNX N HPaBCTBEHHbLIX CTpadaHU noTepnesLwero. [pyn 3ToOM B 3aKOHe He
COLAEPXUTCHA YKasaHuin, 0 TOM, KakuM 06pa3oM MOXKHO U3MEPUTb CTeneHb U rnybunHy
CTpajaHWN. OTO MOXXHO OO BACHUTL TEM, YTO Ka)KAbl YeNOBEK MHONBUAYAJIEH U
eQVNHOro KpUTepusa onsa onpenesieHns cteneHn cTpagaHus, Bbl4eINTb HEBO3MOXXHO.
OOHaKo 3TO NOPOXAAeT HEOAHO3HAYHbIN XapakTep cyaebHoW NpakTuUKKM rno gesam o
B3bICKaHUN KOMMNEHCaLMn 3a MOpaibHbIA Bpe, YTO HapyLllaeT npasa CTOPOH
Cy4Oonpon3BOACTBa, @ UMEHHO - NMPUHLMIM NMPaBOBOro paBeHCTBA.

MpuBeny npuMepbl HeL4ABHUX peLLIEHI/IVI Cy[4oB, KOTOpPbIe Hars1iaaHo NnokKa3bliBalOT
HecnpaBeaanBeoe 3aHM>XeHne pasMepa KoMrneHcauyunn.



Tak, rpaxgaHuH b. obpaTnica B Cya C ICKOM O BO3MELLEHUN KOMMEHCALUM MOPasibHOro
Bpeda K «P>XX[]», 060CHOBaB NCK TEM, YTO ero MaTb bBblsla cCMepTeNlbHO TPaBMMPOBaAHa
rnepexons 4yepes XenesHoAopoXKHble NyTU. MopaibHble CTpafaHNA UM OLeHEHbI B
pa3mepe 1 000 000 pybnen. Cyn npmHAN pelleHne o KomneHcaumm B pazmepe 100 000
py6bnen, obocHoBaB 3TO HEOCTOPOXKHOCTbLIO MOTEPNEBLLEN, Tak Kak OHa Nponosi3ana nog
BaroHOM Heno4BM>XHOro cocTaBsa.

B apyrom cny4vae rpaxgaHuH L. obpaTmnnca B cyn ¢ NCKOM K MUHUCTEPCTBY P1HAHCOB
P® 0 KoMMneHcauum mopanbHOro Bpeaa B pasmepe 750 000 pybnen. Ha npoTaxeHnun
ABYX NieT OH coaep>kancs nof ctpaxken B CU30, rae 6bi10 rpyboe HapyLlleHue ero rnpas.
Cya He oTpuuan rpybbix HapyLeHWin, HO B3bICKa/l KOMMNEHCauunio nuwb B pasmepe 3 000
py6nen eBmecto 750 000 3anpoOLlEeHHbIX.

Kak Bnaunm, nctubl I'IOpOVI BblABUIalOT 3aBbllLUEHHbIE Tpe6OBaHI/IFI, a CyAabl, HAMNpoTuBs,
3Ha4YNTEJIbHO 3aHM>XXAlOT pa3Mep KOMMeHCaUunnnm MOpaJZibHOIro Bpeaa.

CornacHo n. 9 noctaHosneHusd lNneHyma BepxosHoro Cyna PO Ne 21 «O npnMmeHeHUn
cynamm obuwen ropncankunm KoHBeHUMM 0 3alimTe npaB YesloBeKa M OCHOBHbIX cBobOA
OoT 4 HOs6pA 1950 ropa n NPOTOKONIOB K HEM»MNPW onpenesieHUn pasMepa EHEXXHON
KOMMeHCcaumMm MopaJibHOro Bpena cyabl MOryT MPUHMUMAaTb BO BHUMaHMe pasmep
crnpaBensiMBon KOMMNeHCcauum B HaCTu B3bICKaHUA MOpasibHOro Bpeaa, Npucy>XxgaemMmomn
Esponenckum CynoM 3a aHasorM4Hoe HapyLueHume.

Mpwn 3TOM, EBpONEenckum cyaom no rnpasam 4yenoseka (oanee ECIMY) npu paccmoTpeHun
BOMpOCa 0O KOMMeHCcauMm MopasibHOro Bpeaa y4YMuTbliBalOTCA ABa KpUTepus: 1) ayweBHble
CTpafaHusa noTepnesLwlero; 2) 4yBCTBO pa3oYyapoBaHUA noTepneswero. [11][12]

MpakTnyeckasa nHcTpykuma ECMNY ycrtaHasnueaeT, 4To EBponenckmum Cynom no npasam
YyesloBeKa NMPUCYXXL4aeTCsA TOJIbKO Takasd KOMMeHCaUns, KoTopas ABaseTcsa cnpaBeasimBon
npu gaHHbIX 06CcTOoATEeNbCTBAX. B OTHOWEHUN HEKOTOPbLIX HapyLeHun ECMY moxeT
pewmnTb, 4TO CaMO UX MPU3HAHNE YXKe ABJIAeTCHA OCTaTO4YHON KOMMNeHcaunen, B CBA3N, C
4yeM HeobX0AMMOCTb MPUCYXAEHNS AEHEXXHOI0 BO3MELLEHNA OTCYTCTBYET.

MpuBeny eule OAVH BblAALWNACA NpUMEpP N3 NPakKTUKU TOMCKNX Cy[0B 1 BepxOBHOIro
Cypna PO®. Tak, 21 anpens 2015 roga BepxoBHbin Cya PO npuHan pelleHne, B
COOTBETCTBUM C KOTOPbIM MOCYMUTAJ, YTO BbICOKaAA CyMMa KOMMeHcaunm MopasibHOro
BpeLa He A0JIXKHa NPMBOAUTL K HEOCHOBaTesibHOMY oboraleHunio nctua. B
onpeneneHnun cya ykasasn: «npucy>XaeHHbI Cy0M pa3Mep KOMMNeHcaunm O0JIXKeH, C
OOHOW CTOPOHbI, MAKCMMaJIbHO BO3SMECTUTb NPUYNHEHHbLIN MOpasibHbIN Bpen, a C ApYyroun
- He 4oNyCTUTb HEOCHOBaTesIbHOro oborawleHns noTepresLLero».



BC P® paccMoTpen KaccaumoHHble Xanobbl MUHNcTepcTBa hMHAHCOB PO 1
FeHepanbHOM NpoKypaTypbl PO K rpakgaHuHy J1. Ha onpeaeneHne ToOMCKOro
obnacTtHoro cyga o B3blCKaHUM C MnHnctepcTea puHaHcoB PO 10 maH. pyb. - B KayecTBe
KOMMeHCauMm MopasibHOro Bpeaa 3a He3akKoHHOe YroJioBHOe npecnenosaHune. B
OTHOWweHuKn J1. BO3byAWN YyrosioBHbLIE Aesla N0 HECKONIbKUM CTaTbsM U n3bpanu B
KavyecTBe Mepbl NpecevyeHns NOANUCKY O HeBblesae. Yepes necaTtb seT J1. bbin
MOJIHOCTLIO ONpaBAaH rno Bcem obBMHeHUAM. B cBS3un € Yyem, J1. TpeboBan oT
MuHucTepcTBa puHaHCOB PO KoMMeHCcaunn MopasibHOro Bpena.

KUpOBCKNIN palOHHbIN cy . TOMCKa BblHEC pelleHune, B COOTBETCTBUM C KOTOpbIM J1.
nonaranocb 600 000 py6. B KayecTBe KoMmneHcauuun. Cya anennsaymoHHON MHCTaHUMK
yBeNnYnn gaHHyto cymmy o 10 maH. py6. Ho, CynebHasa konnerusa BC PO npuwina K
BbIBOAY, YTO AaHHas CymMMa byneT sBNATbCS HEOCHOBATE/IbHLIM ObOralieHmnem ncTua n
oCTaBwWJa B CUJie pelleHne cyga nepson MHCTaHUMN.

Taknm 06pa3oM, cYMTal cnpaBensiMBbIM, obpallleHe BHUMaHMS Cy0B Ha
060CHOBAHHOCTb pa3Mepa CyMMbl KOMMAEHCaL UKW MOpPaJibHOrO Bpeda U HeJonyueHne
HeoCHoBaTeIbHOro oboralleHns nnL, 3a CHeT CJINLWKOM 3aBbllLEHHbIX CyMM. Ha Mo
B3rnaf, N8 TOro, 4Tobbl YCTPAHUTL CyllecTByowme npobnemMsl Npu onpenesieHnmn
pa3Mepa KoOMMeHcaLn MopasibHOro Bpela, Hy>KHO co34aThb bosiee YeTKMe KpuTepuu.
Ho, Ha ceroAHsLWHWI OeHb, Y CyAen NoYTN HeorpaHNUYeHHbIe NOJIHOMOYMS B AAHHOM
BOMpoce.

[laHHble NpPo6sieMbl MOXXHO PELNTb cleayowmm obpasom.

Bo-nepBbix, CO34aTb ornpefesneHHble KpUTePUn, B COOTBETCTBUN C KOTOpbIMKU ByneT
YCTaHaBANBATLCA HaJIMYME UM OTCYTCTBME HPABCTBEHHbIX CTPadaHUM nuua.

Bo-BTOpbLIX, yCTAaHOBUTb 06 ME HOPMbI (PU3NYECKNX N HPABCTBEHHbIX CTpadaHnn ons
NCUXMNYECKN 300POBbLIX NIOAEN N YCTAHOBUTb OJ19 HUX COOTBETCTBYIOLLYO
PUKCUPOBaAHHYO KOMMEHcauuto, kotopas byaeT MEHATBLCA TOJIbKO B 3aBUCUMOCTU OT
CTENeHn TSHKECTN cTpadaHui. Npn 3ToM Heob6X0ANMO BOCMOJIb30BaTbLCS MOMOLLLIO
3KCMepTOB-NCUXOJIOrOB.

B-TpeTbux, ANs yCTaHOBJIEHUS CTENEHU CTPadaHWUA cneayeT NpoBoAUTb cyaebHo-
NCUXONOrnYeckyto, cyaebHo-ncnxmaTpmnyeckyto, cyaebHo-MeanumMHCKY U UHble
3KCNEepPTU3blI.

B-4yeTBEpTLIX, MPU pacyeTe pa3Mepa KOMMEeHcaUn 3a MopaJsibHbln Bpen, Heobxoanmo
npenycMoTpeTb ero BAUSIHUE He TOJIbKO Ha MNOTepneBLIero, HO U Ha ero 6n3Knx



poaCcTBeHHMKOB, B TOM 4YMUcCJie Ha HeCOBeEPLUEHHOJIETHUX nerten.

Kpome Toro, ans BbiIB/IEHUS MHEHUS FpakAaH O pa3Mepax KoMneHcaunum MopasibHOro
Bpeda SimuaMm, NoCcTpafaBLWmMM B TeX NN UHbIX CUTYaUNSaX, BO3MOXKHO MHULNNPOBAHHOE
rocyAapCTBOM NPOBeAEHNE MACCOBbIX COLLMOIOrMYECKNX ONPOCOB, YTO NO3BOINT
chopmupoBaTb Hanbonee cnpaBensMBbIE pa3Mepbl KOMMNEHCAUWNA.

[aHHble Mepbl MOMOryT caesiaTbh MNOAXOA CYZ0B K BOMPOCaM onpeneseHns pa3mMepos
KOMMeHCaLuunm MmopasbHOro Bpeaa 6osnee cucteMaTusnpoBaHHbIM, U cyaebHas NnpakTuka
nepecTtaHeT 6biTb CTOJIb HEOOHO3HAYHOMN.

HekoTopble aBTOpPbI, NpeasiaraloT PacCMOTPETb BOMPOC CO3A4aHNS OTOE/IbHOMO
3aKOHOAATEesNIbHOr0 aKTa, 4Tobbl YCTPaHUTb CyLLlecTBYoLMe Npobemsl, KacatoLmecs
BCEro MHCTUTYTa KOMMeHcauum MopasbHoro Bpeaa. Tak, KO.10. MNafbilleBa BepHO
OTMEYaEeT, YTO: «ABHOM HE0bX0AMMOCThIO B 3aKOHOAaTeNbCTBEe Poccnm BuanTCs
CO3[aHne OTAEe/IbHOrO YHUMULMPOBAHHOIO AOKYMEHTA, COAEP>KALllero OCHOBHbIE
TEPMUHbI N MOHATUS MHCTUTYTA MOPaJIbHOro Bpeaa, KpUTEPMEB €ro OLIEHKM, a TaKxe
o6obuleHns N npuBeaeHne K obLleMy 3HaMeHaTeNto HEOAHOPOAHON CyaebHON NPaKTUKM
Nno paccMaTpuBaeMOoMy BOMPOCY».

Tak>Xe, Hesnb34 3abblBaTb O TOM, YTO BbIMJIAY4€HHAa NNLY OEHEXHas KOMMNeHcauunsa He
BO3MeLllaeT NPUYNHEHHbIN yuiepb (Bpea) NMYHOCTU, ero 340p0BbI0, HE BOCCTaHaBNMBaeT
NMCUXNKY NOTepresLlero, ero 4ecTb, 4OCTOUHCTBO, penyTauunto, 310p0Bbe, HEPBLI, TakK
Kak caesiaTb 3TO NPaKTU4YeCKN HEBO3MOXHO. [leHe)XHaa KoMNeHcaumnsa no3BoaseT Anllb
CMArYnTb Bpen, 4aCTUYHO KOMMEHCUPOBaTb CTpadaHusA noTepnesLlero.

SAKNMIOYEHUE

Mo pe3ynbTaTaM NMpoBeAeHHOro nccnenoBaHums, 6eln chopMyMpoBaHbl cnepytouime
OCHOBHbIe BbIBOAbI.

B MHCTUTYTe KOMMeHcaunm MmopasibHO Bpefa OTCYTCTBYET YeTKasd TePMUHOJIOTMNS.
Mo3mMunn y4eHbIX pacxoaaTcs, a 3aKOHOAAaTeNb peryanpyeT He BCe BOMNPOChHI.
MpoaHann3npoBaB NOHATME MOpaJibHOro Bpena, nog KotopbiM B 'K PO noHMMaloTCA
«PM3nNYeCcKme Uian HpaBCTBEHHbIE CTPadaHMA», NPEASIOKEHO 3aMEHUTb ero
C/IOBOCOYETaHMEM «MNCUXNYECKUn Bpen», 4To 6onee COOTBETCTBYET CBOEMY
coaep)xaHuto.



B paboTe npoBeneH aHann3 MOHATUSA «KOMMEeHCcaL s MOpaJibHOro Bpeaa» u
LenecoobpasHOCTU ero 3aMeHbl Ha MOHATUE «BO3MeLLeHMEe MOopasibHOro Bpeada». CoenaH
BbIBOA O TOM, YTO 3aKOHOAATesb, Pa3rpaHNYMBas TEPMUHbI «KOMMNEHCALMNS» U
«BO3MelleHne», HaMepeHHOo noavyepkmnBaeT 0cobbl XxapakTep MopanbHOro Bpeaa,
NCMNOJIb3YS TEPMUH «KOMIMEHCALUA» NULLb B J@HHOM UHCTUTYTE. B To Xe Bpems
3HAYUMBbIX PA3INYUNA MEXOY «KOMMEHCALNen» N «Bo3MeLleHneM» MOpasibHOro Bpeaa He
nMeeTcs.

ObpalleHO BHUMaHME Ha pa3inydne KaTeropumn «punsndeckme CTpagaHma» u
«pusmndecknn epen». Tak, Ppusnyeckme cTpagaHusa BO3HMKAOT MMEHHO BC/ieACTBMUE
NPUYNHEHNA hun3nYeckoro spena.

YCTaHOBNEHO, YTO paHee 3aKoHo4aTeNbCTBO PO fnonyckano BO3MOXXHOCTb KOMMEHcaLumm
MOpaJibHOro Bpeha topuanyeckomy nmuy. B HacTosilwee BpeMs faHHas BOSMOXXHOCTb
NCKJIl0YeHa N3 3aKOHOA4AaTeNIbCTBA, HO LpUAnNYeckne nmua nMetoT npaBo TpeboBaTb
BO3MeELLEHNS YObITKOB, CBA3aHHbIX C MPUYMHEHNEM Bpeda X AEeN0BON penyTauuun.

CchopMynmpoBaHbl 0bLLMe OCHOBAHUA BO3HUKHOBEHUSA NMpaBa Ha KOMMNEHCALNUIo
MoOpaJibHOro Bpena. Tak, HeobxoAMMO HaN4Yne 0AHOBPEMEHHO CleayoLWnX YCI0BUIA:
npeTeprneBaHne MOpPasibHOro Bpeaa NoTepnesLM, HeNpaBoMepHoe AeicTBUe
NPUYNHUTES Bpeda, NPUYNHHANA CBA3b U BUHA NPUYNHUTENS Bpeaa.

PaccMoTpeHbl 0CO6EeHHOCTUM YaCTHbIX Cly4aeB NPUYMHEHNSA MopasibHO Bpeda. HecmoTps
Ha TO, 4TO no obLieMy NpaBuly MOpaJibHbIA Bped KOMNEHCUPYeTCs Npu nocsaratesnbCTee
Ha /INYHble HeMaTepunasbHble Bnara, CywecTBYIOT 0cobeHHble Caly4anm KoMneHcauum npu
HapyLeHUN nMyLLeCcTBEeHHbIX npaB. [laHHble 0COBeHHOCTN KacatTCA, B HaCTHOCTN,
TPYAOBbIX OTHOLIEHNN U OTHOLUEHUN B Chepe npas noTpebuTenen.

MNpoaHann3npoBaHa OCHOBHas NpobnemMa NMHCTUTYTa KOMMNEHCaUUM MopasbHOro Bpena -
onpepnesieHne pa3Mmepa KOMMNEHcaUWn, BbinadynBaeMon B AeHe)xHon opme. MpuBeaeHsbl
npumepbl U3 cyaebHoM NPakTUKN, HarnsagHo NokasbiBalowme npeabsaBrieHne
3aBblLEHHbIX TpeboBaHUI UCTLAMM N CYLLECTBEHHOE 3aHMXXeHNne pa3MeposB
KOMMeHcaLun cyaamu.

MpepnnoXeHbl BApMaHTbl peweHna npobaemMbl onpeneneHns paamMepoB KoOMMNeHcaLun.
MNpencTaBnaeTCcs, YTO YCTAHOBUTb KOHKPETHbLIN pa3Mep KOMMNeHCaLUnn A5 KOHKPEeTHbIX
npaBOHapYyLUEHNN HEBO3MOXXHO. HeobxoamnmMo co3gaTh onpeneneHHble KpuTepun,
YCTaHOBJIEHUSI HAZIMYNSA NN OTCYTCTBUA HPABCTBEHHbLIX CTPagaHU n1Mua; yCTaHOBUTb
obLime HOpMbl PN3NYECKNX N HPABCTBEHHbIX CTPAaAAHUA ANA NCUXNYECKUN 300POBbIX
noaen n yCTaHoBUTb A1 HUX COOTBETCTBYIOLLYIO (PUKCUPOBAHHYIO KOMIMEHCaUNto,



KoTopas byaeT MeHATbLCA TO/IbKO B 3aBUCUMOCTW OT CTEMNEHU TSXXECTU CTPadaHWUn;
NPOBOAUTbL CynebHO-NCUX0NIornyeckyto, cyaebHo-ncnxmatTpmyeckyto, cyaebHo-
MeOUNLNHCKYI SKCNEPTU3bl N MHbIE Mepbl, MpeaoXXeHHble B paboTe.

MNpepnaraeTcs pacCMOTPETb BOMPOC CO34aHMNA OTAEIbHOIO 3aKOHOAATE/IbHOIO aKTa,
KOTOpPbIN 06 BbeAVHNT N OOMOJIHUT BCE UMeKLWMecs HOPMbl O KOMMNEHCaL MM MopasibHOro
Bpena, 4Tobbl yCTpaHUTb cywecTByowme npobnemsl B faHHOM cepe. B aToM akTe, B
4aCTHOCTWU, He06X0ANMO BCECTOPOHHE PACKPbITb 3Ha4YeHne BCEX MOHATUN NCMNOJIb3yeMbIX
B MHCTUTYTE KOMMEHCaLMn MOpasibHOro Bpeaa, pa3paboTaTb 60n1ee KOHKPETHbIe
OCHOBAHMA NMPUMEHEHUA KoOMMNeHcauum n cpopmMynimpoBaThb NepevyeHb KpUTepues OLEHKN
pa3MepoB KOMMeHcauunu.

Taknm obpa3oM, HECMOTPS Ha Nporpecc B cpepe KOMMNeHcauMm MopasabHOro Bpeaa,
JaHHbIA MHCTUTYT HY>)KAaeTcs B AopaboTke 1 coBeplueHCTBOBaHUM. CyLleCcTBEHHOWN
0COBEHHOCTbIO KOMMEHCAUMN ABAAETCS TO, YTO OHa NO3BOJISIET JINLWb CMAMYUTb
HaHeCEeHHbIN HeMaTepuralbHbIN Bpel, AaTb BO3MOXXHOCTb NMNOTEpMeBLUEMY
KOMTMEeHCMPOBaTb CBON CTPafaHUs, HO HUKaK He NMPMBOAUT HapyLUEHHOE
HeMaTepuanbHoe 61aro B nepBoHayasibHOE COCTOSHUE.

OOHOM U3 OCHOBHbIX 3a4a4 rocygapcTBa A0/KHO 6bITb obecnevyeHmne BOCCTaHOBIEHUS
HapyLweHHOro npasa, U NpefocTaB/ieHne NpasBa Ha BO3MeLLeHMe NPUYNHEHHOI 0 Bpeaa,
npu 3ToM gaHHoe obecneyeHne foMKHO bbITb cnpaBenMBbIM, ObICTPLIM 1

3P PEKTUBHBLIM.
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